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Measuring Political Preferences 
Lee Epstein, Andrew D. Martin, Kevin Quinn

Almost all theories of judicial behaviour ascribe a key role to political preferences. The idea is that the

judges want to align the law with their political commitments—whether ideological or partisan. This

chapter explores strategies for measuring and estimating the judges’ political preferences. It consists

of two major parts: exogenous measures of political preferences (those that are based on information

causally prior to any votes cast or other choices the judges make) and endogenous measures (those

that depend on revealed behaviour). The authors detail the strengths and weaknesses of the various

measures, and o�er suggestions for forward movement. Mostly, though, they encourage readers to

keep an open mind as to the best ways to measure political preferences in their own applications.

1 Introduction

Almost all theories of judicial behaviour ascribe a key role to the judges’ preferences. In some accounts,

personal or institutional preferences move to the fore,  but even those approaches leave room for political

preferences. The idea is that judges want to align the law with their political commitments—whether

ideological or partisan.

1

Because ideology and partisanship are covered elsewhere,  we forego a discussion of the key empirical

�ndings (there are many!), and instead take a deep dive into strategies for measuring and estimating the

judges’ political preferences. To that end, the chapter consists of two major parts: exogenous measures of

political preferences (those that are based on information causally prior to any votes cast or other choices
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the judges make) and endogenous measures (those that depend on revealed behaviour). Along the way we

detail the strengths and weaknesses of the various measures, and o�er suggestions for forward movement.

2 Partisan Identity Does Not Equal Ideology

Before turning to the measures of political preferences, we should identify what we’re trying to measure.

This seems like a reasonable starting point because when it comes to empirically assessing the judges’

political preferences, contemporary studies tend to treat political goals, policy goals, partisan goals, and

ideological goals as interchangeable. This move opens the door for researchers to measure ideology—the

more common preference of interest—as the judge’s (or the appointers’) partisan identity. In other words,

partisanship becomes a proxy for ideology because under the literature’s conceptualization, ideology and

party identity are fungible measures of the judges’ political preferences.

We question this treatment; party identity and ideology are not the same, especially not in a world where

a�ective polarization—favourable evaluations of co-partisans and negative evaluations of opposing

partisans—is on the rise (Westwood et al. 2018; Reiljan 2019; Kekkonen and Yiä-Anttila 2021). Our view is

that researchers should decide whether they’re interested in partisanship or ideology, and develop their

measures accordingly.

Early on in the study of judicial behaviour, scholars did just that (Schubert 1959; Nagel 1961; Ulmer 1962;

Vines 1964). Especially compelling was Schmidhauser’s 1961 study. Published just a year after The American

Voter, which demonstrated ‘the role of enduring partisan commitments in shaping attitudes toward political

objects’ (Campbell et al. 1960, 135), Schmidhauser argued that litigation related to the US ‘sectional crisis’

of 1837–1860 triggered a partisan response: justices a�liating with the Whigs more often favoured the

North, and the Democratic justices favoured the South.

Schmidhauser made deft use of qualitative and quantitative evidence to build his case for the importance of

partisan (and regional) identity as opposed to ideology. And yet Schubert, in his classic book The Judicial

Mind, dismissed Schmidhauser’s �ndings in a single sentence: ‘The author’s conclusion, although stated by

him in terms of the political party a�liations of the justices, clearly supports the �nding that it was the

attitudes of the justices … that dominated their behavior.’ Schubert’s response should come as no surprise.

Following in the tradition established by the founder of the study of judicial behaviour (Pritchett 1941,

1948), Schubert’s goal was to link the justices’ ideology and their votes.   The Attitudes and Ideologies of

Supreme Court Justices is the subtitle of his book, not The Partisan Identities of Justices.

3

The debate between Schmidhauser and Schubert—two pioneers of judicial behaviour—is instructive

because it acknowledges a conceptual di�erence between ideology and partisanship. In the ensuing decades,

however, this di�erence grew murkier as scholars concentrated on the judges’ ideology, not their

partisanship, as a driver of judicial behaviour—but they nonetheless sometimes used ‘political party’ to

measure ideology (see Pinello 1999; Peretti 2020). Sunstein et al. (2006, 6) express the conventional view

when they write: ‘We focus throughout on the political a�liation of the appointing president. But that

a�liation is only a proxy for judicial ideology.’

Sunstein et al. (2006) is a study of US appellate courts, but scholars studying courts throughout the world

have done much the same, using the judges’ party or the party of the appointing regime as a stand-in for

ideology. To provide but a few examples:

Belgian Constitutional Court: ‘We show that judicial review of federalism is contaminated by ideological and

strategic aspects that cannot be explained by purely legalistic accounts.’ Ideology is proxied through

various partisan measures (Dalla Pellegrina et al. 2017).
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Canadian Supreme Court: ‘Absent a more re�ned measure, we employed an oft-used construct to estimate

the preferences of the individual justices: the party of the appointing executive/Prime Minister (PM)’

(Szmer, Johnson, and Sarver 2007).

French Constitutional Council; German Constitutional Court: We test ‘the correlation between the party

a�liation of the pivotal judge and oppositional success …. In both countries the likelihood of an

oppositional victory or defeat varies with the ideological position of the pivotal judge’ (Hönnige 2009).

Italian Constitutional Court: ‘Our work is part of the literature that recognizes that personal ideology

(partially) explains the behaviour of constitutional judges.’ Ideology is measured by whether the judge is a

supporter of the right-wing political coalition or the left-wing coalition based on their political

background (Dalla Pellegrina and Garoupa 2013).

Norwegian Supreme Court: Ideology is a signi�cant predictor of the economic votes of the justices. A justice

appointed by a social-democratic government has a higher probability of voting for the public interest than

justices appointed by non-socialist governments (Grendstad, Sha�er, and Waltenburg 2011b, 2015).

Spanish Constitutional Court: ‘The level of consensus among [the] justices [is expected] to depend on their

ideology.’ Ideology is measured by whether a majority of justices share the same political party a�liation

(either the left-wing Spanish Socialist Workers’ Party or right-wing Partido Popular) (López-Laborda,

Rodrigo, and Sanz-Arcega 2019).

We are in no position to criticize studies using party to proxy ideology; we have made a similar move in our

research (e.g. Epstein, Landes, and Posner 2013). Moreover, because various analyses show that party can be

‘a dependable yardstick for ideology’, equating party and ideology isn’t without merit (Pinello 1999).

But a yardstick is one thing; treating party and ideology as fungible is quite another. Truth be told, such

treatment would be a serious transgression in research on the citizens’ behaviour—and also should be, we

believe, in studies of the judges’ behaviour.  That is because partisanship and ideology are conceptually

distinct, and so using partisanship as a proxy for ideology is concerning. To provide an illustration of the

di�erence, in a well-known experiment, Cohen (2003) presented participants with one of two versions of a

welfare policy report: one recommending generous bene�ts and the other more limited bene�ts. Cohen also

manipulated the endorsers of the report: 95 per cent of US congressional Democrats versus 95 per cent of

congressional Republicans. It turned out that the e�ect of the partisan endorser was stronger than the e�ect

of the policy (ideological) content; that is, regardless of the proposal’s content, respondents adjudged more

favourably the one endorsed by their partisan ‘team’. Party trumped policy (see also Hawkins and Nosek

2012; Munro et al. 2013).

4

Because a�ective polarization is so pervasive, it is more than ever imperative to separate partisanship and

ideology. Assuming party identity is an important form of social identity for judges (Peretti 2020), just as it

is for many members of the public (e.g. Iyengar and Westwood 2015; Mason 2015), judges should be equally

as susceptible to a�ective polarization, responding favourably to arguments made by co-partisans and

antagonistically to those o�ered by opposing partisans. Which opens the door to all kinds of compelling

research projects if only because partisanship—separate and distinct from ideology—has been mostly

ignored as a determinant of judicial behaviour. Does partisan identity have distinct e�ects on judicial

behaviour? Is ideology versus partisanship more in�uential in certain kinds of disputes? Are particular types

of judges more susceptible to ideological or partisan e�ects? Do di�erent selection systems amplify the

e�ect of party, ideology, or both? And on and on.

Answering many of these questions requires researchers to develop strategies that mirror Cohen’s

experiment. Of course, we can’t ask judges to decide a case with a policy endorsed by one political party and

then reverse time and ask them to decide exactly the same case only now the policy is endorsed by another
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3.1 Partisanship

party. Even the usual modus operandi in the political behaviour literature—conducting lab experiments on

the in�uence of party versus policy—is beyond the pale.5

Observational studies are feasible, though tricky. If the idea is to mirror Cohen’s experiment, one possibility

would be to identify cases where the partisan stimuli is clear. Election and voting disputes are reasonable

candidates if the political parties vary in their degree of support for, say, expansive voting rules (Lloyd 1995;

Peretti 2020). Ditto for policies defended by the government in court, again assuming that governments

composed of leftist political parties sometimes take conservative positions and that right-of-centre parties

sometimes take liberal positions.

These are just a few possibilities to distinguish party and ideology, but it’s the larger point that requires

underscoring: the two should be distinguished.

3 Exogenous Measures of Ideology and Partisanship

Measures of political preferences come in roughly two varieties: exogenous measures, which are composed

of information causally prior to any votes the judges cast or other choices they make, and endogenous

measures, which rely on revealed behaviour. When the goal is to explain the e�ect of the judges’ ideology or

partisanship on their votes, scholars tend prefer exogenous measures because explaining votes with

measures derived (even in part) from those very same votes involves a degree of circularity. For example, if

we classify Judge X as conservative because she casts conservative votes, all we can say is that Judge X’s

votes predict her votes. But for studies that take the e�ect of ideology or partisanship as a given and wish to

describe how it works—for example, whether liberals or conservatives are most likely to support free

expression, whether ideology changes over time—endogenous approaches may be preferable because they

are more precise.

In keeping with the conceptual di�erence between party and ideology, in what directly follows we consider

two sets of exogenous approaches: one related to partisanship and the other, to ideology.  Section 4 of this

chapter turns to the most common contemporary endogenous measures: ideal point estimates.

6

For studies theorizing about the role of party identity in judging, there are two obvious measures: the

partisanship (i) of the judges and (ii) of their appointers. From what we can gather, the �rst is not easy to

ascertain in many countries (Dalla Pellegrina and Garoupa 2013; Alarie and Green 2017). And even in the

United States, where information about the judges’ partisanship is fairly readily available, complications

can arise (e.g. judges who a�liate with neither major party; judges who switched parties).

For these reasons, scholars often look to the appointers’ party. For example, in the United States, the

president; in Canada, the prime minister (Alarie and Green 2017); in Germany, the nominating political

party (Hönnige 2009). Even when appointment is done by committee, the partisanship of the regime in

power has been used to assess the judges’ partisan leanings (Grendstad, Sha�er, and Waltenburg 2015).

Whether focusing on judges or appointers, the party-based approach has several nice features. Chief among

them is that it produces a reliable measure. Assuming researchers have a list of the party a�liations of every

judge (or appointer), no judgment calls are required. On the downside, partisan measures operate under an

assumption that often goes untested: that all judges are equally committed to advancing their party’s

agenda. It seems likely that judges who were elected to o�ce or held high-level positions in a regime could

be strongly partisan, but what of judges who had little to do with party politics? Likewise, as Solberg and
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3.2 Ideology

3.2.1 Expert Judgments of Judge Ideology

Waltenburg (2023, this volume) point out, there are questions about whether the ‘political partisan

connection’ makes sense for ordinary court judges in civil law societies (but see Ceron and Mainenti 2015).

These are not fatal �aws. Assuming biographical information is available, studies could attend to the

intensity of the judges’ party identity. Dalla Pellegrina et al. (2017) follow this path in their study of the

Belgian Constitutional Court:

Judges’ political preferences have been assigned as follows. If a judge is a former member of

parliament, a preference is associated according to the political party he belonged to … We followed

a di�erent approach when … aligning, preferences for judges with a legal background. For these

judges, we used elements imputing a speci�c political orientation expressed prior to the judge’s

appointment to the Court for all judges with a legal background, we also allowed for political

neutrality in the interest of empirical robustness.

Dalla Pellegrina et al. (2017) then took the additional step of verifying the judges’ political a�liations with

local experts.

When it comes to ideology, two exogenous approaches seem plausible, though perhaps are underexploited:

expert judgments (the individual judge’s ideology) and regime voting patterns (the appointer’s ideology).

Expert judgment plays an important role in measuring preferences in many pockets of the social sciences—

the study of judicial behaviour not excepted. But the projects on judges are less capacious, relying almost

exclusively on some variant of the ‘Segal–Cover scores’ (Segal and Cover 1989). That approach entails

analysing newspaper editorial content (‘expert judgments’), written before the judges’ appointment, to

develop an ideology score for each judge, ranging from, say, 0 (unanimously rated conservative) to 1

(unanimously rated liberal).

Perhaps because editorial scores are one of the few validated exogenous measures of judicial ideology, they

make appearances in many studies on US justices (Segal and Cover’s initial target), as well as in research on

Canadian and Australian justices (Ostberg and Wetstein 2007; Weiden 2011). But the approach is not without

its share of drawbacks. One is that the editorial scores are better surrogates for ideology in cases involving

civil rights and liberties than in litigation in areas such as federal taxation and intellectual property (see

generally Epstein and Mershon 1996). This is hardly surprising. When evaluating the ideology of would-be

judges, newspaper editors are far more likely to focus on, say, religion or immigration than on the tax code.

Second, once computed the scores they do not vary over the course of judges’ career. That may not matter

much for judges who serve for relatively short, non-renewable terms, but it could present a problem in life-

tenure countries where judges could (and do) ‘evolve’ in their thinking, growing more liberal or

conservative over time (Epstein et al. 2007b; Alarie and Green 2009). Finally, the approach is best suited to

highly visible courts/judges. In the US, for example, scholars have found it nearly impossible to calculate

scores for judges serving in the lower federal courts or on state benches because of a shortage of editorials.

For these reasons, we propose an alternative approach: expert surveys. This approach is common in the

�nancial sector (e.g. the World Bank), and it plays a role in various indices of governance (e.g. the BTI

Transformation Index) and in many scholarly studies. To provide a few examples, Clinton and Lewis (2008),

in an e�ort to measure US government agency preferences, ‘identi�ed experts in bureaucratic politics
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3.2.2 Regime Ideology

among academics, journalists, and Washington think tanks’. They sent each expert a list of agencies, and

asked:

I am interested to know which of these agencies have policy views due to law, practice, culture, or

tradition that can be characterized as liberal or conservative. For [each agency] does it ‘slant

Liberal, Neither Consistently, slant Conservative, Don’t Know.’

With these responses, along with objective data on the agencies, Clinton and Lewis (2008) used a multi-

rater item response model to develop preferences estimates (and measures of uncertainty). Likewise,

comparativists studying political parties have lone relied expert judgments, gathered from surveys, to

estimate the parties’ positions in political space (Castles and Mair 1984; Ray and Narud 2000; Benoit and

Laver 2006; Baker and Green 2011). Finally, it is worth noting that a major scienti�c project seeking to

measure democracy throughout the world (V-Dem)  develops its estimates by aggregating expert

judgments (about �ve experts per-country-year observation).

7

Using experts to rate judges is not unknown in the study of judicial behaviour but the ratings are usually

about ‘greatness’ or ‘impact’ (e.g. Blaustein and Mersky 1972). A notable exception is Grendstad, Sha�er,

and Waltenburg (2011a), in which the researchers asked Norwegian lawyers who had passed the Supreme

Court bar to rate the justices along a radical (liberal) to conservative scale. The data resulted in a measure of

ideology with acceptable face validity.8

As Grendstad, Sha�er, and Waltenburg (2011a) suggest, developed and analysed with care, there seem to be

few downsides to applying the expert strategy to measure the judges’ ideology.  And better still, the upsides

are many: the estimates obtained from the surveys could be updated annually and could be developed for

less visible judges. So too surveys need not be general; researchers could ask experts about ideology in

particular areas of the law, thereby overcoming the problem of the newspapers’ focus on highly salient

issues.

9

Just as some studies use the partisanship of the judges’ appointers to measure the judges’ partisanship,

research also uses the appointers’ ideology to proxy the judges. In fact, the state-of-the-art measure for the

ideological preferences of US appellate judges (and, for that matter, US trial judges), developed by Giles,

Hettinger, and Peppers (2001), exploits an important institutional feature of the appointment process

(‘senatorial courtesy’), which may constrain the president from nominating a candidate to the lower federal

courts who mirrors his ideology. Under courtesy norms, when a senator is of the same party as the president

and the vacancy is from the senator’s state, the senator can exert considerable in�uence on the selection of

judges. To attend to this norm, Giles, Hettinger, and Peppers (2001) assign the federal judge the ideology of

the ‘nominating’ senator when courtesy is in e�ect; otherwise the judge receives the score of the

nominating president. (To measure the senators’ and presidents’ ideology, Giles, Hettinger, and Peppers

use Lewis et al.’s (2022) NOMINATE scores, which are based on analysis of legislative roll call votes.)

This same approach, adapted to local norms, including norms regarding roll call votes,  could be applied

beyond the United States to study appointers and regimes; that is because variants on the NOMINATE

scaling method, and now the Martin–Quinn dynamic item response model (discussed momentarily) has

been used to estimate the ideal points of members of the European Parliament (Hix, Noury, and Roland

2006; Lindstädt, Slapin, and Vander Wielen 2011; Lo 2018) and of legislators in the Czech Republic (Hájek

2020), Britain (Kellermann 2012), Switzerland (Bütikofer and Hug 2010), France (Rosenthal and Voeten

2004), and Germany (Bräuninger, Müller, and Stecker 2016), among others.

10

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/55208/chapter/431227887 by O
U

P-R
eference G

ratis Access user on 01 January 2024



4.1 Ideal Points and Spatial Models of Voting

4 Endogenous Measures of Ideology: Ideal Point Estimates

Virtually all contemporary endogenous measures of ideology fall into the category of ‘ideal point estimates’.

Using the judges’ votes (or other choices), the goal is to estimate the judges’ most preferred position on a

dimension(s) of interest. Mostly the authors posit an underlying left (liberal)–right (conservative)

continuum and attempt to locate each judge’s idea point along that line.

Although contemporary estimation of judicial ideal points can be traced to two authors of this chapter,

Martin and Quinn (2002), and was initially applied to US justices, the project has gone global (Voeten 2008;

Sánchez, Magaloni, and Magar 2011; Malecki 2012; Hanretty 2013; Dalla Pellegrina, Escresa, and Garoupa

2014; Nery Ferreira and Mueller 2014; Alarie, Green, and Iacobucci 2015; Iaryczower and Katz 2016; Dalla

Pellegrina et al. 2017; Gonzalez Bertomeu, Dalla Pellegrina, and Garoupa 2017; Hartmann and Hudson 2017;

Yildirim, Kutlar, and Gulener 2017; Frankenreiter 2018; Weinshall, Sommer, and Ritov 2018; Desrieux and

Espinosa 2019). To provide a few examples:

Brazilian Supreme Court: Desposato, Ingram, and Lannes (2015) use the Martin–Quinn model to measure

the judges’ ideologies. The study shows that an increase in the court’s policy-making authority created a

political cleavage on the court.

Catalan Constitutional Court: Dalla Pellegrina, Garoupa, and Gili (2020) estimate the judges’ ideal of points

along two dimensions: conservative–progressive and Spanish–Catalan sovereignty. The former a�ects

decisions with signi�cant policy content; the latter a�ects outcomes regardless of content.

Estonian Supreme Court: After estimating the justices’ ideal points, Hanretty (2015) concludes that the

recovered dimension does not re�ect ideology but rather ‘disagreement about the proper scope of

constitutional redress’.

Norwegian Supreme Court: Based on their ideal point estimates, Skiple, Littleré Bentsen, and Hanretty

(2020) demonstrate that the judges are not divided along left–right lines but instead ‘disagree about the

appropriate degree of deference’ to give to the government.

Turkish Constitutional Court: Applying the Martin–Quinn model, Varol, Dalla Pellegrina, and Garoupa

(2017) unearth a conservative ideological shift following a restructuring of the Court.

European Court of Human Rights: Voeten (2007) estimated the ideal points of judges from 1960 to 2006.

The results show that activism versus restraint is ‘the main dimension of contestation among judges.’

That scholars all over the world are attempting to estimate ideal points in one way or another speaks to the

importance of the enterprise. Ideal points have become nearly indispensable for assessing the implications

of many accounts of judicial behaviour, characterizing courts (or at least their median judge), studying

individual and institutional change over time, and analysing the relations between courts and other relevant

actors, among many other pressing projects.

In this section, we brie�y explain ideal points and the spatial model that underlies them. Next we turn from

the spatial model to the measurement models used to estimate ideal points. We conclude with a discussion

of the limitations and challenges of these models—and potential workarounds.

Ever since Pritchett’s groundbreaking work on the ‘Roosevelt Court’ (the US Supreme Court of the 1930s and

1940s), scholars and other commentators have arrayed judges serving on a collegial court along an

ideological continuum. Figure 1 below provides an example of the 2021–2022 US Supreme Court.
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4.2 From Spatial Models to Measurement Models

Figure 1

US Supreme Court Justices, ordered from le� to right based on their Martin–Quinn ideal point estimates, 2021–2022 term.

The horizontal line represents a policy space ordered from left (most ‘liberal’) to right (‘most

conservative’). (Here, the line depicts all cases decided by the Court but it could be particular issue area,

such as civil rights or criminal procedure.) The vertical lines are the justices’ ‘most preferred positions’,

which, in this depiction, is an estimate of each justice’s ideal point. If each justice had his or her druthers,

the Court’s decisions would end up precisely on this point.

All of us have seen these types of �gures; they are commonplace worldwide. But underlying them is a

general framework: a spatial model of voting. The model that motivates the Martin–Quinn approach to

ideal point estimation assumes that judges have a choice between two alternatives (e.g. a�rm or reverse the

lower court, vote with the majority or not), and that these alternatives have policy consequences that can be

represented by points in an issue space. Judges evaluate these policy consequences with utility functions

that are single peaked around some ideal policy point speci�c to each judge. A (trivial) consequence of the

model is that a judge is most likely to vote for the alternative closest to her in the policy space.

To move from spatial models to measurement, most contemporary approaches draw on item response

theory (IRT) models. The basic goal is to show a relationship between an attribute, as measured by some

instrument, and a response. In educational testing, the trait may be intelligence or ability as measured by

answers to questions on a standardized exam. In judging, the trait may be ideology, as measured by votes in

cases, to join, say, the majority or not. It is worth emphasizing that IRT models are agnostic about the latent

dimension—that is, they won’t tell us whether an uncovered pattern is ideology or not. That call is up to the

researcher to make. (Ho and Quinn (2010) provide a non-technical introduction to these models.)

The central building block in models of judicial ideal points is that the probability of Judge j voting for the

alternative coded 1 (say, voting with the majority in non-unanimous decisions) in case k is given by:

Φ(αk + βkθj)

where Φ(·) is the standard normal cumulative distribution function, αk and βk are deterministic functions of

the policy locations of the two alternatives, and θj is the ideological location of Judge j’s most preferred

policy (her ideal point). Because of the dichotomous nature of each judge’s decision, the probability that

Judge j votes for the alternative coded 0 in case k (say, not in the majority) is given by:

1 − Φ(αk + βkθj).

(The mathematics here follow directly from the spatial model of voting and are just a representation of the

fact that, under the theoretical model, Judge j will vote for the option generating the policy consequences

she most prefers.)

αk, βk, and θj are parameters to be estimated. Under a majority/dissent coding scheme, αk captures the

propensity to vote with the majority on case k after accounting for βk and θj. βk (the discrimination
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4.3 Advantages … and Challenges

parameter) tells us the extent to which the voting pattern in a given case k is consistent with the dominant

pattern unearthed by the model; the higher the (absolute) value of βk, the better the representation of case

k.  In Figure 1 a 6–3 decision in which the three more liberal justices dissented would be consistent with the

model, but a 6–3 decision, with Sotomayor, Kavanaugh, and Thomas dissenting would not be consistent.

11

For our purposes, the parameter θj is of great interest. It represents the judge’s location (most preferred

position) on the latent dimension for the period under analysis. Looking at Figure 1 it seems clear that the

dimension is a left–right ideological dimension—if only because the θj values are consistent with informed

commentary on the justices’ behaviour.

Figure 1 shows ideal points for the 2021–2022 term of the Court, but they come from a dynamic IRT model,

the Martin–Quinn analysis, which allows the estimates to vary by term (or any other time period) and are

quite common in studies of judicial behaviour (e.g. Voeten 2008; Alarie, Green, and Iacobucci 2015; Windett,

Harden, and Hall 2015; Varol, Dalla Pellegrina, and Garoupa 2017). To generate the dynamic estimates,

Martin and Quinn include a Bayesian prior—though many other approaches are possible, including analyses

that assume the judges’ preferences are stable over the course of their careers (like NOMINATE scores

developed for legislators) (e.g. Alarie and Green 2009; Hanretty 2012, 2013; Nery Ferreira and Mueller 2014;

Dalla Pellegrina et al. 2017) or that develop estimates separately for each time period of interest (Dalla

Pellegrina, Escresa, and Garoupa 2014).

This is but a very brief introduction to IRT models designed to estimate judicial ideal points, with emphasis

on dynamic Martin–Quinn scores. For readers interested in learning more (including applications), we

recommend the original Martin and Quinn article (2002), as well as Martin, Quinn, and Epstein (2005);

Alarie and Green (2009); Ho and Quinn (2010); Bailey, Howard, and Randazzo (2017); Gergen et al. (2020).

We also note the availability of software packages that simplify the task of analysing item-response models.

Martin, Quinn, and Park’s (2011) MCMCpack is especially popular. It contains functions to use Bayesian

tools to �t many statistical models including an array of measurement models (e.g. a one-dimensional IRT

model, a k-dimensional IRT model).

We hope these sources are helpful but for now it is worth stressing that IRT models designed to estimate

judicial ideal points are ubiquitous because they have many nice features. Certainly one is that they do not

require researchers to determine whether a case or vote is ‘liberal’ or ‘conservative’—almost always a task

fraught with di�culty and controversy. More objective binaries are �ne (such as, in our example, voted

‘with the majority’ or ‘not with the majority’). Moreover, any dichotomy works as long as the votes are

coded consistently within a particular case. In other words, it is perfectly acceptable to code votes in some

cases as ‘with the majority’ or ‘not with the majority’ and votes in another subset of cases as ‘with the chief

judge’ or ‘not with the chief judge’, and so on. All such coding will produce identical ideal point estimates.

A second excellent property of judicial ideal point estimates is that they allow for comparisons with other

actors—including legislators and judges. The exact procedure depends on the comparability of the various

estimates. For example, the Judicial Common Space places US justices, lower court judges, presidents, and

legislators in the same policy space (Epstein et al. 2007a). Because all but the justices’ scores follow from

NOMINATE scores, the placements require only a transformation of the justices’ (Martin–Quinn) scores to

make them comparable. Other strategies are also possible (see e.g. Brouard and Hönnige 2017).

Yet another upside is that dynamic ideal point estimates permit judges to ‘evolve’. Although preference

change in the form of ideological drift may not be all that interesting for judges serving relatively short,

non-renewable terms, it is a phenomenon of note for life-tenured judges (Epstein et al. 2007b; Alarie and
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Green 2009). Approaches that can generate year-by-year (or actually any other period of interest) allow for

assessment of drift over time.

Still, ideal point estimates are not without their share of concerns—though we prefer to think of them as

challenges that can be met. The �rst, and perhaps most obvious, is the circularity issue, because researchers

derive their estimates from votes, deploying, say, the Martin–Quinn scores to study the e�ect of ideology

on votes would amount to using votes to predict votes. One response is that researchers should use them for

only certain kinds of projects—typically projects that already assume ideology has an e�ect on voting.

Endogenous scores, for example, have been used in research on ideological drift, which asks whether the

judges’ ideology changes with time.

Another response to the endogeneity problem is to remove the cases of interest from the data and then

estimate the Martin–Quinn (or any other) scores on the remaining cases. Suppose we wanted to study the

e�ect of ideology on votes in religion cases. By purging the religion cases from the data and recalculating

the scores, we would avoid the trap of using votes to predict votes.

At one level, this technically resolves the circularity problem, though this problem can be overstated. As

Martin and Quinn (2005) write:

[A]s a practical matter using the full data Martin–Quinn scores when modeling votes in a single

issue is perfectly appropriate. While circularity is a technical concern, the resultant measures from

purging issues will change very little, and so it is not worth the e�ort to do so. When modeling

votes in a single issue area, circularity is not a practical concern.12

A second concern with ideal point estimates is that they (in line with the spatial model) assume that judges

vote sincerely for their most preferred outcome. That is, the estimates do not take account of the possibility

that judges might vote strategically—for example, by considering the preferences and likely actions of their

colleagues or elected actors. Some scholars have attempted to devise workarounds, with Fischman’s (2011)

e�ort especially notable. He develops a consensus model that includes the cost of dissent in the judicial

utility function (re�ecting the ‘norm of consensus’ on US appellate courts) and shows that it generates

more accurate predictions than standard ideal point models. Considering the high rate of consensus on

many courts worldwide, Fischman’s strategy seems especially promising for the comparative analysis of

judicial behaviour. (For another approach to estimating preferences on courts without much or any dissent,

see Malecki (2012)).

A third concern centres on dimensionality. Our discussion has highlighted ideal points in a one-dimensional

(left–right) space for good reason: The vast majority of studies (and not just US studies) uncover a single

dimension usually identi�ed as an ideological or policy pattern, suggesting the plausibility of

unidimensionality as a general rule. But exceptions exist, and the same models used to identify ideological

voting have been applied to indicators of other dimensions of interest. Such was Dalla Pellegrina et al.’s

(2020) study of the Catalan Constitutional Court. The authors used IRT models to estimate the judges’ ideal

points along two dimensions: conservative–progressive and Spanish–Catalan sovereignty (see also

Hartmann and Hudson 2017).
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5. Conclusion

We began by noting the ubiquity and substantive importance of the concept of political preferences in

accounts of judging; and much of the chapter took pains to distinguish the underlying latent concept from

particular measures of that concept. This distinction between a latent concept and the tangible, but

imperfect, measures of that concept is vitally important to the social scienti�c enterprise. Although we are

con�dent that the political preferences of judges will remain important for accounts of judging well into the

future, we encourage readers to keep an open mind as to the best ways to measure political preferences in

their own applications. We hope that this chapter has clari�ed the considerations key to that inquiry.
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Notes

1 See Chapter 10.

2 See Chapter 7.

3 Apparently, Schubert had a di�erent take on state judges. Just six years before publishing The Judicial Mind, Schubert
(1959) explored the e�ect of partisan stimuli in the form of workersʼ compensation claims.

4 Here we focus on conceptual di�erences between party and ideology. But there are other reasons to question party as a
proxy for ideology (Epstein et al. 2012). For example, the approach assumes that the judges (or appointers) of one political
party are always and uniformly more conservative than another political party. For example, in the United States, all
Republican Presidents (or judges) are conservatives and all Democratic Presidents (or judges) are liberal. But data—at
least in the United States—tends to show otherwise: ʻPresidents of the same political party vary in their ideological
preferences. Eisenhower is not Reagan. Indeed, the empirical record demonstrates that the voting propensities of the
appointees of some Democratic and Republican presidents do not di�er significantlyʼ (Giles, Hettinger, and Peppers 2001).
Another (usually untested assumption) is that appointers are motivated to appoint judges who reflect their ideology. But
US studies show that appointers may have other goals. To provide but one example, Ronald Reaganʼs appointment of
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Sandra Day OʼConnor was less about advancing ideological goals than about appealing to female voters (see generally
Goldman 1997).

5 Researchers have conducted experiments on judges attending judicial conferences, but almost all the experiments focus
on sussing out various cognitive biases; judges are apparently reluctant to provide their partisan a�iliation much less
participate in political experiments (see e.g. Rachlinski et al. 2009).

6 Campaign contributions made to political parties and candidates is another exogenous measure (Bonica and Sen 2017). It
hasnʼt caught on much in the United States, and we wonder how well it would transport to other countries.

7 Varieties of Democracy: https://www.v-dem.net.

8 This article is in Norwegian. See Appendix B in Grendstad, Sha�er, and Waltenburg (2015) for a summary of the measure in
English.

9 For some tips on how to develop and analyse expert surveys, see Curini (2010); Lindstädt, Proksch, and Slapin (2020);
Bakker et al. (2014).

10 See Ainsley et al. (2020), cataloguing ʻvoting procedures for 145 legislative chambers and finding that roll calls are typically
discretionary .̓

11 βk can have a negative or positive value. When βk is large and positive, the ideal points of the judges are highly predictive
of their votes in case k with the members of the majority having ideal points to the right of the minority judges.

12 But this response, we hasten to note, does not resolve a related problem as to what causes the justicesʼ votes in the first
place. Letʼs say weʼre interested in the role of ideology in explaining judgesʼ votes in religion cases. If we exclude religion
votes in the calculation of the Martin–Quinn scores, we have eliminated the circularity issue. But that approach begs the
question as to what caused the non-religion votes. We can claim that it is ideology, but all we really know is that the same
factors that influence the judgesʼ votes in non-religious cases influence their votes in religious cases. Perhaps thatʼs good
enough for most applications.
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