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ABSTRACT

For decades now, experiments have revealed that we humans tend to evaluate the views or activities of our
own group and its members more favorably than those of outsiders. To assess convergence between exper-
imental and observational results, we explore whether US Supreme Court justices fall prey to in-group bias in
freedom-of-expression cases. A two-level hierarchical model of all votes cast between the 1953 and 2014
terms confirms that they do. Although liberal justices are (overall) more supportive of free-speech claims than
conservative justices, the votes of both liberal and conservative justices tend to reflect their preferences toward
the speech’s ideological grouping and not solely an underlying taste for (or against) greater protection for
expression. These results suggest the importance of new research programs aimed at evaluating how other

cognitive biases identified in experimental work may influence judicial behavior in actual court decisions.

It is an us-against-them world, or so economists and psychologists tell us. For decades
now, they have documented a manifestation of social identity known as in-group bias
(e.g., Tajfel eral. 1971; Tajfel 1981; Shayo 2009). The basic idea is that we humans tend
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to evaluate the views or activities of our own group and its members more favorably than
those of outsiders.

Because judges are humans, it is not altogether surprising that various cognitive biases,
including in-group bias, affect their decisions—or, at least experimental data show as much
(e.g., Guthrie, Rachlinski, and Wistrich 2001; Sonnemans and van Dijk 2012; Wallace
and Kassin 2012; Wistrich, Rachlinski, and Guthrie 2015). We ask whether judges,
in their actual decisions, fall prey to in-group bias.

We raise this question because experiments, although internally valid, “cannot by them-
selves establish that the effect would be similar in a different setting” (Spamann 2015, 143).
Known as external validity, this limitation may be especially acute in experiments on judges.
Because the experiments must be conducted outside the courtroom using abbreviated
case vignettes,' judges and scholars alike seem to think experiments are too artificial
to capture the real courtroom environment (see, e.g., Bordalo, Gennaioli, and Shleifer
2015; Wistrich et al. 2015).

This and other concerns with drawing inferences from experiments on judges suggest
the need for observational studies that make use of data that judges, not researchers, cre-
ate.” Such studies are not easy to execute, but neither are they impossible (see, e.g., Shayo
and Zussman 2011). More to the point, we think they are crucial: although observational
data cannot expose the underlying mechanisms of decision-making, they can lend external
support to experimental findings and triangulate on the processes judges use to reach their
decisions. Put somewhat differently, a convergence of experimental and observational re-
sults would suggest the importance of new research programs devoted to evaluating how
in-group and other cognitive biases influence judicial behavior.

In an effort to assess convergence, we explore ideological in-group bias among Supreme
Court justices in freedom-of-expression cases. We focus on ideology because a long line of
literature tells us that it is a major driver of US Supreme Court decisions (e.g., Pritchett
1941; Schubert 1965; Epstein and Knight 1998; Segal and Spaeth 2002), and an equally
entrenched literature demonstrates that ideological or partisan in-group bias exists in the
populace (e.g., Fowler and Kam 2007; Rand et al. 2009; Haidt 2012; Huber and Mal-
hotra 2017). What we do not know is whether judges favor litigants whose actions com-

port with their own political or ideological commitments.’

1. Field experiments conducted by scholars of political behavior are also difficult to execute in the
judicial context. There are nearly insurmountable problems of access, and even if researchers could gain
access, many courts are simply too small “to have enough statistical power for valid inferences in a [one-
time] field experiment” (Grose 2014, 358).

2. Wistrich et al. (2015) list eight possible limits or concerns, including several related to external
validity. See also Bordalo et al. (2015).

3. As we explain in the next section, some existing research results are consistent with the presence
of ideological in-group bias (notably, Lloyd 1995; Baum 2013, 2017). But the idea remains underdevel-
oped in the literature on judicial behavior.
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We analyze freedom-of-expression cases for several reasons (see Sec. II). One is that
they lend themselves to a crisp evaluation of experimental versus observational results be-
cause experiments have unearthed ideological in-group bias in the First Amendment con-
text. A second reason is that expression cases generate clear predictions about the behavior
we should observe if justices (do or do not) fall prey to in-group bias. To see why, consider
traditional accounts of judging on the Supreme Court. On these, we expect Supreme
Court justices to vote in line with their ideological preferences over the underlying legal
issue in the case with the goal of moving the law (precedent) toward their most preferred
position (Epstein and Knight 1998; Segal and Spaeth 2002). In First Amendment cases,
this insight almost always translates into the hypothesis that liberal justices are more likely
to embrace free expression, and conservatives, regulation (e.g., Schubert 1965; Richards
and Kritzer 2002; Bartels 2009; Epstein etal. 2013). Now consider in-group bias. Because
of its focus on the ideological grouping of the litigants’ activities, messages, or views—
rather than the cases’ underlying First Amendment issue—this approach offers an equally
clear alternative hypothesis: that shared ideological values with the speaker’s message (ex-
pression) may be equally if not more important in explaining the justices’ decisions than
their attitudes toward the First Amendment. In other words, conservative justices will not
always favor regulating expression, and liberals will not always protect it. Their votes in-
stead will depend on the ideological grouping of the expression, with conservatives more
inclined to sympathize with, say, a pro-life advocate’s complaint about restrictions on
protests near abortion clinics than with gay-rights supporters who want to express their
views outside a military recruitment center (and liberals, the reverse).

Odur analysis of the justices’ votes in cases touching on freedom of expression lends
some support to predictions generated by both traditional ideological and in-group-bias
accounts. Just as traditional accounts anticipate, liberal justices are (overall) more support-
ive of free-speech claims than conservative justices. Bug, just as experiments on in-group
bias predict, both liberal and conservative justices tend to turn back regulation of expres-
sion when the expression conforms to their values and uphold it when the expression and
their preferences collide.

From these findings, we suggest that scholars can, and should, develop deeper and more
realistic conceptions of judicial behavior by assessing the extent to which other cognitive
biases identified in experiments figure into the choices judges make. In the conclusion,

we offer several potential avenues for so doing with observational data.

I. IN-GROUP BIAS AND JUDGING

Of all the manifestations of social identity, in-group bias (or favoritism) may be among the
most central—and best documented. More than 4 decades ago, social scientists noticed
the tendency of individuals to favor members of their own group over outsiders (Tajfel
et al. 1971; Tajfel 1981), and today there is a very substantial literature on the subject
across the neurosciences and social sciences (e.g., Chen and Li 2009; Gutsell and Inzlicht

2012; Iyengar and Westwood 2015). The result is an impressive array of (mostly) exper-
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imental evidence showing that people tend to be more helpful, more willing to allocate
resources, and more supportive of policies advocated by members of their own group (also
referred to as an enclave, clustering, matrix, or team).

These findings, we hasten to note, hold regardless of whether the grouping is seem-
ingly inconsequential (a preference for paintings by Klee or Kandinsky; e.g., Hewstone,
Rubin, and Willis 2002; Rand et al. 2009) or especially salient—such as race, class, and,
of relevance to our research, partisanship and ideology (e.g., Fowler and Kam 2007;
Haidt 2012; Huber and Malhotra 2017). Numerous studies demonstrate, for example,
that Democrats and liberals positively evaluate Democrats and liberals (their in-group)
and hold congruently negative attitudes toward Republicans and conservatives (their out-
group); the reverse is true for Republicans and conservatives (e.g., Haidt and Hether-
ington 2012; Iyengar, Sood, and Lelkes 2012; Iyengar and Westwood 2015).* Research
also shows that liberals are more accepting of Republican-type policies, such as limits on
welfare, if the policy proposal comes from their own group (e.g., Cohen 2003). Overall,
the evidence for in-group bias (sometimes called “affect polarization”) is so strong that
debates in the study of political behavior focus not on its existence but rather on whether
in-group bias is on the rise (i.e., do Democrats and liberals evaluate Republicans and con-
servatives more negatively today than they did, say, 10 or 20 years ago, and vice versa; see,
e.g., Rogowski and Sutherland 2016).

Are judges immune from this and other cognitive biases? No, or at least not accord-
ing to experiments conducted on thousands of state, federal, and foreign judges. Not only
do the experimenters find that judges—no less than other humans—favor insiders and
disfavor out-groups (e.g., Wistrich et al. 2015); they also show that judges harbor im-
plicit bias against black defendants (Rachlinski et al. 2009), rely on the affect heuristic
to respond more favorably to litigants with whom they sympathize (e.g., Wistrich et al.
2015), succumb to “belief perseverance” in their consideration of evidence (Wistrich,
Guthrie, and Rachlinski 2005), fall prey to hindsight bias when assessing probable cause
(e.g., Rachlinski, Guthrie, and Wistrich 2011), and use anchoring and other simplifying
heuristics in making numerical estimates (e.g., Sonnemans and van Dijk 2012).

Despite the weight of the experimental evidence, students of judicial behavior have
tended to ignore it in their theoretical and observational studies. The neglect might reflect
concerns about the experiments, especially about their external validity. Although the ex-
perimenters took great pains to develop realistic vignettes, by necessity they conducted
their studies outside of the courtroom (usually at judges’ conferences) and so cannot es-
tablish whether their findings transport to the place where judges actually do their work.

4. We highlight this literature because it pertains directly to our project. But there are many other
studies showing the relevance of ideological groupings. Motyl et al. (2014), e.g., demonstrate how in-
group bias drives people to live in “ideologically segregated enclaves” (or communities) and explore
both the advantages and disadvantages of this phenomena; Haidt (2012, xvi) explains why and how
“people bind themselves into political [liberal and conservative] teams,” which ultimately leads them to
“become blind” to alternative worlds; and Fowler and Kam (2007) and Rand et al. (2009) show that
people are more generous toward those who share their political or ideological commitments.
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(And this is why, as we noted earlier, observational studies are crucial: in the best of all
worlds, there will be convergence between data generated in experiments and by the real
world, thereby establishing internal and external validity.)

But we suspect another reason for the inattention to experimental results on in-group
(and other types of ) bias: the results conflict with standard operating procedure in attitu-
dinal (e.g., Segal and Spaeth 2002) and rational choice (e.g., Epstein and Knight 1998)
studies of judicial behavior. Under that procedure, scholars focus not on the ideological
messages, views, or activities of the parties—the concerns of in-group bias—but rather
on the judges” ideological preferences toward the underlying legal issue in the case. This
was as true of pioneers in the field, including Pritchett (1941) and Schubert (1965), as
itis of today’s scholars. Not once in their extensive analysis of the behavior of federal judges
did Epstein, Landes, and Posner (2013) attend to the judges’ preferences over the ideolog-
ical grouping of the litigants; their focus was solely on the issues presented in the litigation.
Likewise, in their studies trained on the First Amendment in particular, Richards and
Kritzer (2002) and Bartels (2009) hypothesized (and found) that the justices’ attitudes
would affect their votes, such that liberals prefer greater protection for speech, and conser-
vatives, greater regulation. But the researchers’ statistical models, however comprehensive,
do not account for a possible interaction between the justices’ ideology and the ideolog-
ical message embedded in the expression.

We could go on; most modern-day studies of judicial behavior run along similar lines.
But there are some notable exceptions. Long ago, Spaeth (1972) offered a version of in-
group bias, based on the psychological work of Rokeach (1968), when he hypothesized
that Supreme Court votes reflect the justices’ attitudes toward not only the primary issue
in the case (the “situation”) but also the parties (the “object”). Baum’s (2013) analysis of
takings-clause cases linked changes in ideological patterns of voting to the group member-
ship of litigants. And more recently, Baum (2017, 77) provides data to show that the
“justices responded differentially to free expression claimants on the basis of where those
claimants stood ideologically.” Closely related, although trained on partisanship rather
than ideology, Lloyd (1995) demonstrates that Republican (Democratic) judges are more
likely to uphold reapportionment plans devised by Republican (Democratic) legislatures,
even after controlling for the judge’s ideology (see also Cox and Katz 2002).

To be sure, the goal of these studies was somewhat different from ours. They focused
more on describing the ideological valence of the decisions under analysis than on assessing
the specific psychological mechanism of in-group bias via causal inferences from observa-
tional data. Even so, their results remain consistent with the existence of ideological “us

against them” judging.

Il. RELATING IN-GROUP BIAS TO THE FIRSTAMENDMENT

With these studies and the experimental evidence in mind, we aim to conducta full-blown
test of ideological in-group bias in the judicial context. To do so, we focus on the votes
of US Supreme Court justices in cases implicating the First Amendment’s guarantees

of freedom of speech, press, assembly, and association.
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Although many areas of the law are ripe for assessing the role of in-group bias in judg-
ing—and we identify several in the article’s conclusion—freedom of expression is espe-
cially appropriate. First, from a long and distinguished line of literature we know that
legally relevant case facts affect the Court’s decisions (see, e.g., Kort 1957; Segal 1984;
George and Epstein 1992; Bartels 2009), and so selecting a particular area of the law
was a matter of necessity to avoid omitted-variable bias. The First Amendment’s expres-
sion guarantees were a natural choice because we could look to existing studies for rele-
vant facts and doctrine (e.g., McGuire and Caldeira 1993; Richards and Kritzer 2002;
Bartels 2009).

Second, a focus on free expression allows us to assess the extent of convergence be-
tween laboratory and real-world data because, as we mentioned eatlier, there is clear ex-
perimental evidence for in-group bias in the First Amendment context. Most famously,
Kahan et al. (2012) asked subjects to watch a video of a political demonstration. Half
the subjects were told that the demonstrators were conveying a pro-life (conservative)
message by protesting outside an abortion clinic; the other half were told that the dem-
onstrators were conveying a pro-gay-rights (liberal) message by challenging the military’s
“don’t ask, don’t tell” policy outside a military recruitment center. If the subjects who
self-identified as liberal were more devoted to freedom of expression than conservatives
(and the conservative subjects, more committed to regulation of expression), as many
studies in political science demonstrate (e.g., Sniderman et al. 1989; Davis and Silver
2004; Lindner and Nosek 2009), then the liberals should have responded positively to
both protests, and the conservatives, negatively to both. Instead, liberals perceived the
pro-life (out-group) protest as violent and the anti-military (in-group) protest as peaceful;
conservatives had the opposite reaction. The study’s authors suggest that their experi-
mental results are consistent with Supreme Court decisions in abortion-protest litigation,
in which the conservative justices tend to side with the protestors, and liberals, with the
government (see, e.g., Madsen v. Women's Health Center, 512 U.S. 753 [1994]). Whether
large-scale and actual decisional patterns match up with their suggestion and experimen-
tal evidence is a question we designed the analysis in Section IV to address.

The final reason for our focus on the First Amendment is related. As the Kahan et al.
(2012) study suggests, the expression context allows for a crisp test of the relationship be-
tween conventional (ideological) approaches to judging, which draw attention to the
justices’ ideological attitudes toward the legal issue embedded in the case, and ideological
in-group-bias accounts, which emphasize the ideological enclave of the message, views, or
activities of the litigants. Beginning with the conventional accounts, scholars of judicial
behavior, like students of political behavior, have long equated liberal justices with a com-
mitment to the First Amendment guarantees of speech, press, assembly, and association
(e.g., Pritchett 1948; Schubert 1965; Rohde and Spaeth 1976; and too many others to
list). Indeed, and as the Richards and Kritzer (2002) and Bartels (2009) studies lay bare,
virtually all empirical research conducted since the 1940s has characterized justices, votes,

and outcomes in First Amendment cases as falling along a single left-right dimension—
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such that “liberal” is associated with a reading of the First Amendment that limits regula-
tion of expression, and conservative, with restrictions on f:xpression.5

Following from this long line of literature is a clear hypothesis: conservative justices
should favor regulation of First Amendment guarantees (anti-expression), and liberals
should oppose regulation (pro-expression). In-group bias offers an equally clear alterna-
tive: it expects the justices to respond to the ideological content of the speech rather than
a commitment to expression or its regulation. That is, their votes will not be pro- or anti-
expression based on their policy preferences over the direction of First Amendment
precedent but rather pro- or anti-expression based on the ideological direction of the mes-
sage contained in the expression.

Figure 1 provides the basic schematic. The rows divide justices into liberal and con-
servative categories based on their policy preference; the columns divide expression into
liberal and conservative categories based on the grouping of the message. In cell 1, a lib-
eral justice confronts a case coming from a liberal enclave—for example, Kahan et al.’s
pro-gay-rights message embedded in the demonstration against the military’s “don’t ask,
don’t tell” policy. Because the justice’s ideology and the message’s ideological grouping
are liberal, both in-group bias and conventional accounts of judging would predict a pro-
expression vote. Cell 2 is where the divergence between the two approaches becomes ev-
ident. Again, suppose the justice is liberal but this time encounters conservative expres-
sion, say, the pro-life content in Kahan et al.’s experiments.® The conventional account
would continue to predict a pro-expression vote, while in-group-bias theory offers the
opposite prediction: because the expression is right of center, the liberal justice should
cast an anti-expression vote.

For conservative justices, the predictions work in much the same way—only in re-
verse. Starting with cell 3, imagine a conservative justice deciding whether to allow the
pro-gay-rights demonstrators to express their anti-military message. This message falls
into aliberal enclave, and so in-group bias would predict an anti-expression vote. The con-
ventional account offers the same prediction but only because the justice is conservative

and not because the message is in a liberal cluster.” For cell 4, the expectations depart, as

5. As we noted in the text, Spaeth (1972) may have introduced the idea that justices have prefer-
ences toward the “situation” and the “object,” but attitudinal accounts of First Amendment cases always
work under the assumption that liberal justices are more supportive of free speech (see, e.g., Segal and
Spaeth 2002).

6. Boy Scouts of America v. Dale (530 U.S. 640 [2000]) provides another example. The five conser-
vative justices (Rehnquist, O’Connor, Scalia, Kennedy, and Thomas) held that requiring the Boy Scouts
to admit a gay male violated the group’s First Amendment rights; the Court’s liberals (Stevens, Souter,
Ginsburg, and Breyer) dissented.

7. For a case example, see Garcetti v. Ceballos (547 U.S. 410 [2000)), asking whether the First
Amendment protects an employee in the district attorney’s office who blew the whistle on a sheriff for
misrepresenting facts in a search-warrant request. Because the speech was from a whistle-blower (and
one who blew his whistle on a law enforcement official no less), both policy and in-group-bias accounts
expect consetvatives to vote against the whistle-blower.
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Ideological Grouping (Content)

of the Speech
Liberal Conservative
Pro-Expression Anti-Expression
. Liberal
Justice’s 1) 2)
Ideology Anti-Expression Pro-Expression
Conservative 3) *

Figure 1. Reconceptualizing judicial votes in the First Amendment context, with predic-
tions from in-group-bias theory.

the abortion-protest scenario illustrates.® A conservative justice, under the conventional
account, should vote against the expression claim. In light of in-group bias, though, the
possibility of a pro-expression vote looms large, as the speech’s conservative grouping

(a pro-life message) and the justice’s conservative ideology converge.’

I11. DATA AND METHOD

To assess these predictions, we used the US Supreme Court Database to identify all suits
implicating freedom of expression that the Court resolved (after argument) between the
1953 and 2014 terms.'® This amounts to 530 cases, or 4,644 votes cast by 33 justices
(from Black to Kagan). (Table Al in the appendix provides all summary statistics.)

For each case, we coded the justice’s vote (the dependent variable in our study) as
for (=1) or against (=0) the free-expression claim. For 85.5% of the votes (3,973/
4,644), our coding matches the database’s direction variable; in other words, “liberal” in
the database is a pro-expression vote, and “conservative,” a vote against expression. In
the remaining 14.5%, there was a legal provision or issue other than the First Amend-
ment that the database coded, and that coding led to a different determination on direc-
tion than had the database focused on free expression. Again, consider cases in which pro-
life advocates challenged restrictions on protests near abortion clinics. The database could

have plausibly coded these as presenting either a First Amendment or a privacy issue. It

8. As we noted in the text, the Court has decided several abortion-protest cases that resemble Kahan
etal’s (2012) scenario, including Madsen.

9. In-group bias may also lead justices to support speech with which they do not necessarily agree
but for which they feel an immediate affective affinity out of some shared interest. For example, a con-
servative justice who generally feels that religious morals should play a larger role in society may not
agree with, say, all pro-life expression but may feel more sympathy for abortion protestors to express
themselves. Similarly, a liberal justice who more strongly defends civil rights for racial minorities may
feel some positive affect toward the radical and, at times, violent speech of a group such as the Black
Panthers, even if she does not agree with that specific rhetoric.

10. To select the cases, we used the lzwSupp and issue variables. For lawSupp, we used 200, 201, or
204; for issue, > 30010 and < 30200, excluding the religion issues of 30160, 30170, and 30180.
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chose the latter,'" and, as a result, a win for the protestor is a “conservative” decision

“anti-female in abortion,” to use the database’s terminology). Of course, had the database
coded abortion-protest cases as First Amendment disputes, it would have identified an
outcome favoring the protestor as “liberal” (pro-expression).

To ensure consistency with our interest in the First Amendment, we rechecked the
coding of these multiple issue/legal provision cases and, following the database’s proto-
cols, made alterations as necessary (e.g., characterizing a win for a pro-life protestor as a
pro—First Amendment expression outcome rather than an anti-female-privacy decision).
Although others have taken the same approach in their studies of free expression (e.g.,
Epstein and Segal 2006; Baum 2017), we understand that these recodings, however small
in number, could affect any inferences we make, and so we conducted analyses using only
those cases in which our coding of the decision’s direction is the same as the coding in
the US Supreme Court Database.'> We also looked separately at cases that involved only
the First Amendment and no other legal provision. Because we report the results of these
(and other robustness) tests in Section V (see, esp., tables A3 and A6), suffice it to note
here that they do not change our conclusions in any meaningful way.

The independent variables (also listed in table A1) come in three flavors. At the justice
level, we used the Segal-Cover scores to measure ideology (Segal and Cover 1989)."” The
case-level variables are also mostly self-explanatory.'* For example, Pro-expression Lower
Court, a standard variable in the judicial behavior literature, captures the justices” tendency
to reverse the decision of the court below."” The variables Federal Law through As Applied
Challenge are controls for case facts designed to facilitate statistical comparisons. Federal
Law controls for the Court’s tendency to defer to the federal government (and the solicitor
general; e.g., Black and Owens 2012) relative to state and local governments. Expressive
Speech, Written Speech, and Association Claim attend to the possibility that (at least some)

justices will be more protective of forms of expression explicitly mentioned in the

11. Our search nevertheless picked up these cases because the legal provision is “First Amendment
(speech, press, and assembly).”

12. That is, we included only those cases that we coded as pro-expression and the database coded as
liberal and those cases that we coded as anti-expression and the database coded as conservative.

13. We also estimated the models using the Martin-Quinn scores (Martin and Quinn 2002)
stripped of the First Amendment cases in our model. Substituting them for the Segal-Cover scores
leads to no changes in the interpretation of the results.

14. In the analysis presented in table 1, we treat the chief justice—era dummies as case-level variables
and estimate two-level models (justice and case level). To assess robustness, we reestimated the models
with three levels, treating the chief justice dummies as a third level (justice, case, and time level). For
the variables of interest, the results are the same (and are available on the project’s website).

15. Because they tap the same concept, Pro-expression Lower Court correlates with the Supreme
Court Database’s lower court direction variable at » = 1.0. That is, when Pro-expression Lower Court
equals 1, lower court direction would always equal 1 (when we assign 1 to liberal decisions). When
Pro-expression Lower Court equals 0, lower court direction would always equal 0 (when we assign 0 to
conservative decisions).
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First Amendment (e.g., Bartels 2009). The final control, As Applied Challenge, encodes
whether the claim is that an otherwise valid law is being unconstitutionally enforced (=1)
or that the law is facially unconstitutional (=0).

More novel are, first, the law variables (Liberal Law and Conservative Law). These fol-
low from an insight, developed in the literature on judicial self-restraint, that contempo-
rary justices have been neither uniform activists nor committed restraintists. That is, liberal
justices tend to invalidate conservative laws, and conservative justices, liberal laws (e.g.,
Howard and Segal 2004; Lindquist and Cross 2009). For our study (as in all the others),
conservative laws are actions taken by government that tend to restrict liberal speech (e.g.,
restrictions on flag burning); liberal laws are the reverse (e.g., restrictions on anti-abortion
expression).'® The omitted category is neutral laws—those that apply equally to liberal and
conservative speakers, such as restrictions on campaign financing.'”

Second and more relevant to our concerns is the Liberal Speech variable. The idea here
is to assess the ideological grouping of the speech’s content; for instance, and to continue
with our running examples from Kahan etal.’s (2012) study, under this scheme we coded
anti-abortion expression as falling under a “conservative” grouping (=0), and pro-gay-

rights speech, under a “liberal” grouping (=1)."® Other examples of liberal expression in

16. To measure Liberal Law and Conservative Law in federal cases, we also examined the partisan/
ideological composition of the Congress that passed them. This turned out to be a futile exercise be-
cause of the large number of bipartisan laws (many were passed in the name of national security or
framed to protect children from obscenity), omnibus legislation, and cases challenging specific sections
of acts that were not likely the centerpiece of congressional debates (such as giving the postmaster the
power to monitor communist mailings in a postal service salary act).

17. Recoding campaign finance laws as “liberal” (rather than as “neutral”) yields results that are very
close to those displayed in table 1. The only difference of note is that the constituent term for Ideology
is slightly larger (and statistically significant), meaning that conservative justices are more likely to sup-
port speech that is conservative and violates a neutral law. This calls for no change in the interpretation
of the results.

18. As these examples suggest, our emphasis is on the ideological grouping of the speech and not
the speaker. This follows from the in-group-bias literature, which draws the distinction between the lib-
eral and conservative content of the message. For instance, in the Kahan et al. (2012) study the distinc-
tion is between liberal and conservative messages at a demonstration, not between protestors and
nonprotestors. See also Buttelmann and Béhm (2014), finding in-group bias in young children based
on the color of the shirt that the experimenters gave them to wear. Presumably, if a child from the op-
posing “team” put on the “right” shirt color, any bias toward that child would disappear. Bias was in-
duced by the message encoded in the color of the shirt (not by a child vs. nonchild grouping). Our
study follows suit: bias follows from the message encoded in the speech. Nonetheless, to check our re-
sults, we recoded the data based on the ideological identity of the speaker rather than the speech. For
example, instead of focusing on the content of the expressed message, we coded the expression based on
whether the speaker was a business, a union member, a member of a religious organization, a member
of a political party, etc. (An example of altered coding were cases in which businesses [conservative
speakers] engaged in liberal speech.) Cases with multiple speakers (e.g., when both the Republican and
Democratic Parties challenged campaign laws) were also dropped, and of the remaining 4,197 votes,
80.7% of the coding was unchanged. As we explain in Sec. V (see also table A5), this exercise produced
results analogous to those in table 1.
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our data set include association with communist groups and challenges to HUAC (House
Un-American Activities Committee) hearings, pro-union speech, anti-war protests, and
challenges to obscenity laws. Conservative messages include commercial speech, right-
to-work expression, challenges to anti-discrimination statutes (in the context of
freedom-of-association claims), and restrictions on religious speech. More generally,
we followed the Supreme Court Database’s protocols (for the decisionDirection variable)
to code whether the expression tended to promote liberal organizations or causes or
whether it was more closely aligned with conservative groups or causes. As a reliability
check, the first two authors independently coded this and all other variables for all cases
decided since 2005; there was almost no disagreement in the coding decisions."
From the Liberal Speech variable, we should be able to gain leverage on judging in the
First Amendment context. For example, a negative sign on Liberal Speech would suggest
that conservative justices are less likely to support speech when the speech is coming from a
liberal enclave (e.g., in favor of gay rights) than when the expression is conservative (e.g.,
against abortion). Of even greater importance is the interaction of Justice Ideology x Liberal
Speech. From an empirical standpoint, a positive coefficient would indicate that any gap
between liberal and conservative justices in their support for free expression grows when
the speech falls in a liberal cluster. Such a result would be consistent with the presence of

in-group bias.

IV. ESTIMATION AND RESULTS

Because our observations are individual justice votes (7) nested within specific cases ( 7), we
employ a multilevel model. This method is useful for attending to any unobserved hetero-
geneity between cases that might bias our estimates; it also enables the baseline probability
of a pro-expression vote to vary between cases. Finally, because we predict that the effect of
ideology will depend on case-level variables, our approach allows for the coefficient on Jus-

tice Ideology to vary due to cross-level interactions.

19. In his examination of an earlier version of this article, Pettys (2015) disputed some of the cod-
ing decisions. Most of the disagreements, however, stemmed from his focus on the identity of the
speaker and ours on the ideology of the speech (see nn. 18 and 27). For example, Pettys argues that we
incorrectly coded the speech in Washington State Grange v. Washington State Republican Party (552 U.S.
442 [2008]) as conservative because the Democratic, Republican, and Libertarian Parties joined as liti-
gants. To be sure, this coalition cannot be clearly identified as liberal or conservative. But because the
litigants challenged a law that expanded voter participation and reduced the power of entrenched parties
(a law that we accordingly coded as liberal), we coded the speech as conservative, even though the liti-
gants were not uniformly conservative. Likewise, Pettys argues that the speech in Dawson v. Delaware
(503 U.S. 159 [1992]) should be coded as liberal because the expresser is a prisoner. But the expression
itself was associated with a white supremacist group, which we coded as conservative expression. At the
end of the day, these and other examples of his criticism of our coding merely serve to highlight our in-
terest in the nature of the speech rather than the identity of the speaker. But even if we were to take his
approach, our results would be unchanged (see table A5).
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The structure of our model is as follows, with the justice-level equation (1) and case-

level equations (2) and (3).

Pr (Pro-speech vote); = fo; + BijIdeology; + &. (1)

Boj = oo + yo1Liberal Speech; + yp;Liberal Law; + yo3Conservative Law;
+ yo4Burger Courtj + yosRehnquist Courtj + vosRoberts Court;
+ Yo7Pro-speech Lower Court; + yogFederal Law; )
+ yooExpressive Speech]- + Y010 Written Speech]- + o1 Association Claim;

+ Y012As Applied Challengej + poj-

B1; = 710 + ynLiberal Speech; + yi2Liberal Law; 3)

+ v13Conservative Law; + py;.

We used Bayesian simulation via Markov chain Monte Carlo to estimate the model,
with table 1 displaying the posterior distributions.”” To summarize them, we provide
means, standard deviations, and Bayesian credible intervals, which are roughly analogous
to the coefficients, standard errors, and confidence intervals estimated in classical statistics.

Starting with model fit, the statistics show, first, that 80% of the votes are correctly
predicted, corresponding to a 55.2% reduction in error. Next, the high R-squared value
for the random coefficient Ideology implies that the in-group-bias account does a good job
explaining how the effect of Ideology changes based on case facts. The implication here
is that the cases’” unobserved attributes influence the likelihood of a pro-free-speech vote
(although they will explain only the baseline probability of support for expression in a case
and not the between-justice differences in voting). Finally, the fact that the pooling factors
are all close to 0 indicates very little between-case pooling in the intercept or in the effects
of Ideology on votes, suggesting that the multilevel approach is more appropriate than a

pooled analysis.”!

20. This method entails estimating the posterior distribution of the parameters as a function of prior
distributions and the data. Uninformative priors were specified so that the data would dominate the
posterior distribution. To obtain the posterior distributions of the parameters and the predicted proba-
bilities, we used WinBUGS 3.0.3 (Spiegelhalter et al. 2004). We ran three parallel Markov Chains of
60,000 iterations for the simulation, and we determined convergence of the chains via the Gelman-
Rubin diagnostic (Gelman and Rubin 1992; Gelman and Hill 2007). The first 30,000 iterations were
used as a burn-in, so the results are based on 90,000 samples. We also should note that, given our use
of uninformative priors, using a maximum likelihood approach does not change the results.

21. Nonetheless, we reestimated the model using logistic regression with clustered standard errors.
As table A4 in the appendix shows, there is no meaningful difference in the results (although the As Ap-
plied Challenge variable is significant in the pooled model).
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Table 1. Two-Level Model of Pro-expression Votes in First Amendment Cases, 1953-2014 Terms

Variable Mean SD Bayesian 95% CI
Justice-level independent variable:
Ideology -.19 43 —1.04, .66
Case-level independent variables:
Liberal Speech -1.85 .35 —2.55, —1.18
Liberal Law —.43 47 —1.35, .48
Conservative Law —.24 31 —.83, .37
Burger Court .65 .30 .06, 124
Rehnquist Court 99 .35 30, 1.69
Roberts Court 43 48 —.51, 1.38
Pro-expression Lower Court —1.38 24 —1.85, —.90
Federal Law -.39 23 —.84, .05
Expressive Speech —.21 .32 —.83, .41
Written Speech -.05 .29 —-.62, .51
Association Claim —.70 .29 —-1.27, —.14
As Applied Challenge -.32 22 —.76, .11
Constant 84 45 —.04, 1.73
Ideological interactions:
Justice Ideology x Liberal Speech 4.40 51 341, 5.40
Justice Ideology x Liberal Law 47 71 —.91, 1.88
Justice Ideology x Conservative Law 47 44 —.40, 1.32
Level 2 variance components:
(pso)—intercept 3.69
(p1)—Ideology 3.07
R*
Intercept 28
Ideology .57
Pooling factors:
Intercept .01
Ideology .004
Percentage correctly predicted .80
Percentage reduction in error .55

Note.—CI = credible intervals.

Turning to the estimates of primary interest, note that Ideology is not a significant
predictor of votes—indicating no meaningful difference between liberal and conservative
justices for conservative expression. The gap only emerges when the speech falls into a lib-
eral grouping, as indicated by the positive Justice Ideology x Liberal Speech. That is, the
difference between liberal and conservative justices grows larger when the speech origi-
nates from a liberal enclave. Notice too that Liberal Speech is negative and significant, sug-
gesting that conservative justices are less likely to support liberal speech than conservative
speech.

As with many statistical analyses, the coefficients themselves do not provide a com-
plete picture of the substantive effects. To examine their magnitude, we display, in fig-

ure 2, the changes in the predicted probability of a justice voting in favor of free speech
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Figure 2. Changes in the predicted probability of a justice voting in favor of free expres-
sion based on the law’s ideological direction and the expression’s ideological grouping.
The vertical axis is the predicted probability of voting in favor of free expression; the hori-
zontal axis is the justice’s ideology, from most conservative to most liberal. The solid lines
are the predicted probabilities; the dashed lines are 95% Bayesian credible intervals.
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based on the ideological direction of the challenged law as well as the speech’s ideological
grouping.”

As we can see, and regardless of the whether the law is liberal or conservative, when the
speech falls under the liberal ideological grouping (the solid black line), the effects match
predictions from the standard ideological-issue model: liberal justices are highly likely
to defend the speech, while conservative justices are highly likely to support regulating
it (.92 probability for the most liberal justices vs. .12 for the most conservative justices
for liberal laws).* But, crucially, this pattern does not hold when the speech is conserva-
tive (the solid light gray line in the middle panels). Again (and regardless of the ideology
of the law), the gray line is nearly flat, indicating that even the most liberal justices are
nearly as (un)likely to support speech over regulation as the most conservative justices
(.52 vs. .45 for liberal laws).** This significantly smaller gap between liberal and conser-
vative justices suggests that when either faces a conflict between their ideological prefer-
ences on the First Amendment versus their response to the ideological grouping of the
expression, they place significant weight on the latter. The results, in other words, mirror
layperson behavior in the Kahan etal. (2012) study, converge with experimental findings
of us-against-them judging (Wistrich et al. 2015), and match up with Baum’s (2017)
descriptive observational studies. More to the point, the findings provide confirmation
of in-group bias in adjudicating First Amendment claims.

Even so, we do not want to suggest that standard ideological approaches are meritless
or that in-group bias is the sole determinant of voting. In the first place, following from
the conventional understanding, very liberal justices are always more likely than very con-
servative justices to support free-expression claims, as figure 2 shows. What our results
imply instead is that ideology plays a more complex role. On the one hand, conservative
justices do not turn into free-speech champions even when the speech is coming from a
conservative enclave. On the other hand, the difference for conservative justices between
supporting speech 45% of the time when the speech is conservative versus 12% when
the speech is liberal is quite large (and the variable is statistically significant, of course).
The difference for liberal justices is similarly substantial: from 92% support for liberal
speech to 52% support for conservative speech. Second, our emphasis on in-group bias
does not, and should not, rule out other explanatory factors; in fact, table 1 makes clear
that legal and institutional variables also influence voting. The suggestion here is that

in-group bias is an important piece of the puzzle, but it is not the only one.

22. We estimated the predicted probabilities and Bayesian credible intervals by setting the control
variables at their mean values and varying only the values of the key variables.

23. And .94 vs. .14 for conservative laws. Readers may wonder why liberal (conservative) justices
ever vote against liberal (conservative) laws. The answer is that ideology, in whatever form, does not ac-
count for all judicial behavior; as table 1 makes clear, variables other than Ideology are statistically signif-
icant. It is also true that the majority of cases (56.7%) are applied challenges, meaning that justices can
protect the speech without overturning the law.

24. And .57 vs. .50 for conservative laws.
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V. ROBUSTNESS CHECKS

We conducted several checks on the analysis presented in table 1: substituting the Martin-
Quinn measures for the Segal-Cover scores (see n. 13), estimating a three- instead of a two-
level model (see n. 14), recoding campaign finance laws as liberal laws (see n. 17), omit-
ting the chief justice dummies, adding a civil liberties dummy, and subtracting the case-
fact variables. In all the models, Liberal Speech and Justice Ideology x Liberal Speech
yield values consistent with those in table 1.

We also took four deeper cuts at the data. First, recall that we recoded the dependent
variable for 15% of the votes because the Supreme Court Database had focused on an issue
other than free expression (see Sec. III). To assess the effect of this step on our findings,
we discarded all the votes we recoded and reestimated the models. The results do not
change in any meaningful way, as we report in table A6 in the appendix.

Still, these recodings, however negligible, could have affected our conclusions by intro-
ducing the possibility of framing—in this context, lawyers or justices picking and choos-
ing among legal issues to manipulate votes.” This possibility led us to conduct a second
major check on the data: a search for framing effects. Too begin the process, we reasoned
that framing could affect our results only if the relevant actors were able to recast the issue
or legal provision—as in pro-life protest cases (which raise questions of privacy and free-
dom of expression). Because the US Supreme Court Database identifies cases in which
there are multiple issues, legal provisions, or both, we were able to cull out “pure” First
Amendment cases: those that raised only the First Amendment and so could not be re-
framed. It turns out that for 87% of the cases in our data set, the First Amendment
was the primary issue and the primary legal provision, and for almost 50% there was no
other legal provision or issue to frame, meaning they were pure First Amendment dis-
putes. Nonetheless, we reestimated the models in table 1 including only the pure cases.
Table A3 in the appendix houses the results; they are entirely consistent with table 1.7

The third major check we conducted was to recode the Liberal Speech variable to focus
on the speaker rather than the speaker’s message (see n. 18). For the reasons suggested
in Kahan et al. (2012) and many other studies, we think a focus on the ideological group-
ing of the speech most closely parallels the in-group-bias literature. But because reason-
able people could disagree over this choice (e.g., Pettys 2015; see n. 19), we reestimated

25. A reader of an earlier draft brought another possibility to our attention: motivated reasoning.
Studies have found that when processing political information, people tend to evaluate arguments in
support of their prior beliefs, especially if those beliefs are strongly held (Taber and Lodge 2006; Taber,
Cann, and Kucsova 2009; Lodge and Taber 2013). Seen in this way, and to the extent that justices are
motivated reasoners, it helps explain why they are able to justify voting in ways that are biased toward
their favored speech. In-group bias is different; it helps identify the justice’s preferred outcome in a par-
ticular case. Motivated reasoning is the mechanism that would help develop a justification for that par-
ticular outcome (and therefore would appear in the opinion-writing process), but in-group bias better
explains the behavior under analysis here: votes for that outcome.

26. Table A3 employs the same estimation strategy that we used to generate table 1. We also estimated
the pure First Amendment model using logistic regression. Again, the results parallel those in table 1.



In-Group Bias on the US Supreme Court | 253

the models using the ideological enclave of the speaker.*” The results, presented in table A5
in the appendix, are almost identical to those depicted in table 1.

In sum, none of the first three checks calls for a change in the inferences we drew from
table 1. Nor did the fourth and last assessment: reestimating the models separately for
cach chief justice era.”® Although there are suggestions in the political behavior litera-
ture that in-group bias (affective polarization) among American voters has increased over
time (e.g., Iyengar and Westwood 2015), we do not find a similar effect for the justices.”
Comparing the (liberal) Warren Court era of the 1950s and 1960s and the (conserva-
tive) Rehnquist Court years of the 1980s and 1990s, we find equally substantial gaps
in the probability of liberal and conservative justices supporting liberal messages and,
again, much smaller—and sometimes even reverse—gaps when the speech comes from
a right-of-center grouping. In other words, the results match the pooled analysis with lictle
time trend. As for the most recent era, the Roberts Court, Liberal Speech and Justice Ide-
ology x Liberal Speech are large and correctly signed (in line with table 1), but only Lib-
eral Speech is significant. This likely reflects the relatively small number of votes cast by
the Roberts justices (N = 373 in 42 cases).

VI. EXTENSIONS

Despite the many checks we ran on the results, we realize that ours is just a first step to-
ward assessing whether in-group and other cognitive biases affect judging. Many more
are needed, with two sets coming directly to mind. The first reflects our interest in
in-group bias. We can imagine more studies focused on the timely topic of the First
Amendment’s guarantees of speech, press, and association, although for a different set of
judges. For the US Supreme Court’s 1953-2014 terms, we identified 530 freedom-of-
expression cases; between 1953 and 2012, US district court judges resolved over seven
times as many (3,861).> Comparing our results for the US Supreme Court with apex
courts in other countries too would be worthwhile.’’ To the extent that in-group bias
is a feature of human cognition, our findings should transport to other societies—and

experiments on foreign judges suggest as much (e.g., Sonnemans and van Dijk 2012;

27. To provide an example, in Denver Area Ed. Telecommunications v. FCC (518 U.S. 727 [1996]),
the speech fell into a liberal grouping (a challenge to obscenity restrictions), but the speaker was conser-
vative (a business). Still, we should note that these recodings were rare. The speaker’s and the speech’s
ideological grouping matched in about 80% of the cases.

28. The project’s website houses the full set of results.

29. There is also some suggestion in the legal literature that liberal justices have become more sup-
portive of regulation since the 1970s, and conservatives, more supportive of free speech (e.g., Sullivan
1992). But, again, our data do not support this contention.

30. Calculated from the Carp-Manning US District Court Case Database, at http://www.umassd
.edu/cas/polisci/resources/usdistrictcourtdatabase/.

31. Except for Tanzania, all 11 high courts in the National High Courts Database (at http://
artsandsciences.sc.edu/poli/juri/highcts.htm) decided cases involving speech, press, assembly, and the
right to petition. The number of cases for several (including the Judicial Committee for the House of
Lords, now the Supreme Court) exceeds those for the US Supreme Court.



254 | JOURNAL OF LAW AND COURTS | FALL 2018

Rachlinski, Wistrich, and Guthrie 2015). Whether observational results converge remains
to be seen.

Analyses of other areas of the law too would be useful because it is hard to imagine that
ideological in-group bias is cabined to free expression. By way of example, consider federal
taxation, an issue seemingly far afield from the First Amendment. Although standard ideo-
logical accounts of judging (see, e.g., Schubert 1965), not to mention of public opinion
(e.g., Lupia et al. 2007; Franko, Tolbert, and Witko 2013), portray liberals (or Demo-
crats) as pro-tax and conservatives (or Republicans) as anti-tax, in-group bias offers a dif-
ferent hypothesis: liberal justices will not always support the government, and conserva-
tives will not always favor the taxpayer; rather, their votes will depend on the target of
the tax deficiency notice, with conservatives more likely to support corporate targets (as
ideological anti-tax allies), and liberals, individual taxpayers. A preliminary test of this pre-
diction shows promise,” and the same may hold in other areas of the law as well.””

Exploring relevant enclaves other than ideology presents yet another possibility under
the rubric of in-group bias. Do Jewish judges who prefer a strong separation between
church and state nevertheless rule in favor of a weaker wall when the government aids a
Jewish group? Are even very conservative female judges more likely to hold for a criminal
defendant if the defendant is a woman? Is it possible that judges who almost always favor
the federal government over the states have emotional responses to cases involving their
home state? Hints in the judicial behavior literature suggest that these kinds of biases exist
(e.g., Brent 1999; Boyd, Epstein, and Martin 2010; Parker 2011; Abrams, Betrand, and
Mullainathan 2012), but more direct and expansive tests are needed.

All these recommendations pertain to in-group bias. A second set would shift toward
other biases unearthed in the experiments on judges. These include but are not limited to
the biases of confirmation, belief, and hindsight, as well as motivated cognition—or the
ability of our reasoning processes to lead us to conclusions consistent with our preferred

outcomes (see n. 25). Sood (2015), for example, demonstrates that lay experimental par-

32. Using logit models, we regressed the justices’ votes on cases involving individual and corporate
taxpayers. The predicted probability of liberal justices voting for the taxpayer is .43 when the target of
the deficiency is an individual but only .30 when it is a corporation, whereas conservative justices are
significantly less likely to vote for individuals (.29) and far more likely to support corporations (.45).
(The estimates are statistically significant at p <.05.) This is not conclusive evidence of in-group bias in
federal taxation litigation; that would require controlling for many more variables that affect voting in
these cases (see, e.g., Schneider 2002). Our only point is to show that there is some possibility of in-
group bias in areas other than freedom of expression.

33. Anti-trust supplies another example. To see why, consider two anti-trust cases, one in which
the defendant is a business that wants to merge with a competitor (Brown Shoe Co. v. United States,
370 U.S. 294 [1962]), and the other, a group of lawyers that represents indigent prisoners (F7C v. Su-
perior Court Trial Lawyers Association, 493 U.S. 411 [1990]). Under in-group-bias accounts, the ideo-
logical grouping of the defendant’s activity should matter, with conservatives more inclined to support
the business merger over government objections but the government over indigent representation.
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ticipants are more likely to suppress evidence from a (presumably illegal) search when the
underlying offense is selling marijuana to terminally ill cancer patients than when it is
selling heroin to high school students. Experiments on actual judges reinforce this basic
finding (see, e.g., Wistrich et al. 2015).

Further assessments of the extent to which this and other cognitive biases figure into
judging pose their share of challenges. But meeting them would move us closer to the chief
aim of most studies of judicial behavior: the development of a deeper, more realistic con-

ception of judging.

APPENDIX

Table Al. Description of Variables in the Statistical Model

Variable and Coding Mean SD

Dependent variable:

Vote: for (=1) or against (=0) expression claim .56 .50
Justice-level independent variable:
Ideology: Segal-Cover (0 = most conservative; 1 = most liberal) Sl .33
Case-level independent variables:
Liberal Speech: liberal (=1); conservative (=0) 75 43
Liberal Law: yes (=1); no (=0) .09 .29
Conservative Law: yes (=1); no (=0) .59 49
Burger Court: yes (=1); no (=0) 38 .49
Rehnquist Court: yes (=1); no (=0) .26 44
Roberts Court: yes (=1); no (=0) .08 27
Pro-expression Lower Court: yes (=1); no (=0) 42 .49
Federal Law: yes (=1); no (=0) .37 48
Expressive Speech: yes (=1); no (=0) .20 40
Written Speech: yes (=1); no (=0) .28 .45
Association Claim: yes (=1); no (=0) 25 44
As Applied Challenge: yes (=1); no (=0) .57 .50

Note.—The modal category is in boldface. The omitted categories are for Court, the Warren Court; for law, neu-

tral; and for speech, verbal. N = 4,644.

Table A2. Cross-Tabulation of the Raw Data, 1953-2014 Terms (%)

Votes for Votes for
Liberal Speech Conservative Speech
Conservative justices (.0—.39 Segal-Cover score) 37.6 57.1
Moderate justices (.40—.59 Segal-Cover score) 37.7 54.7

Liberal justices (.60-1.0 Segal-Cover score) 76.3 54.7




Table A3. Two-Level Model of Pro-expression Votes in Only “Pure” First Amendment Expression Cases,

1953-2014 Terms

Variable Mean SD Bayesian 95% CI
Justice-level independent variable:
Ideology (+) 91 73 —.48, 2.38
Case-level independent variables:
Liberal Speech (—) —2.30 .54 —3.37, —1.25
Liberal Law (—) .50 .85 —1.14, 2.19
Conservative Law (+) 37 48 —.55, 1.32
Burger Court 96 48 .03, 1.90
Rehnquist Court .99 .57 —.12, 212
Roberts Court .63 .73 —.82, 208
Pro-expression Lower Court (—) —2.02 41 —2.83, —1.24
Federal Law (—) —.30 44 —1.16, .55
Expressive Speech (—) —1.04 49 —2.02, —.09
Written Speech —.32 .43 —-1.17, .53
Association Claim (—) -.36 48 —-1.31, .59
As Applied Challenge (+) —.33 37 —1.06, .41
Constant 1.36 .70 .002, 2.73
Ideological interactions:
Justice Ideology x Liberal Speech (+) 3.52 75 2.08, 5.00
Justice Ideology x Liberal Law (+) —-.27 1.25 —2.76, 2.18
Justice Ideology x Conservative Law (+) —.32 .65 —-1.62, .93
Level 2 variance components:
(10)—intercept 4.47
(p11)—Ideology 3.36
R*
Intercept 27
Ideology .40
Pooling factors:
Intercept .01
Ideology .01
Percentage correctly predicted .82
Percentage reduction in error .54
Note.—N = 2,196 votes in 251 cases. CI = credible intervals.
Table A4. Logistic Regression of Pro-expression Votes in First Amendment Expression Cases,
1953-2014 Terms
Variable Coefficient SE
Justice-level independent variable:
Ideology -.16 25
Case-level independent variables
Liberal Speech —1.19 .16
Liberal Law —.31 .20
Conservative Law —.30 14
Burger Court 24 .10
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Table A4 (Continued)

Variable Coefficient SE
Rehnquist Court 41 11
Roberts Court .05 15
Pro-expression Lower Court —.72 .07
Federal Law -.25 .07
Expressive Speech —.19 .10
Weritten Speech —.02 .09
Association Claim —.37 .09
As Applied Challenge —.17 .07
Constant 72 18

Ideological interactions:

Justice Ideology x Liberal Speech 2.40 .28
Justice Ideology x Liberal Law 21 40
Justice Ideology x Conservative Law .55 24

Note.—Pooled logit model. We also estimated a logit that clusters on cases. The results (available on our website)

do not change in any meaningful way.

Table A5. Two-Level Model of Pro-expression Votes in First Amendment Expression Cases,

1953-2014 Terms

Variable Mean SD Bayesian 95% CI
Justice-level independent variable:
Ideology .64 42 —.18, 1.34
Case-level independent variables:
Liberal Speaker —2.03 29 —2.60, —1.53
Liberal Law —.34 47 —1.25, 43
Conservative Law —.82 .30 —1.41, —.32
Burger Court Sl .30 —.09, 1.01
Rehnquist Court 58 37 —.13, 1.18
Roberts Court 48 49 —.49, 129
Pro-expression Lower Court —1.36 .25 —-1.86, —.95
Federal Law —.38 24 —.84, .004
Expressive Speech —.05 32 —.68, .48
Written Speech 12 .30 —.47, .61
Association Claim —.46 .30 —1.04, .03
As Applied Challenge —.46 23 -91, —.08
Constant 1.11 43 27, 1.82
Ideological interactions:
Justice Ideology x Liberal Speaker 3.15 42 233, 3.83
Justice Ideology x Liberal Law =75 72 —-2.19, .43
Justice Ideology x Conservative Law 1.53 .44 .70, 2.25
Level 2 variance components:
(o)—intercept 3.53
(u1)—Ideology 3.41
R*
Intercept .37
Ideology .54

257



Table A5 (Continued)

Variable Mean SD Bayesian 95% CI
Pooling factors:
Intercept .01
Ideology .004
Percentage correctly predicted .80
Percentage reduction in error 54

Note.—The difference between this and table 1 is that we substitute Liberal Speaker for Liberal Speech—meaning
the focus here is on the ideological grouping of the speaker rather than the speech. This table excludes cases in which there
were multiple speakers of liberal and conservative ideologies, as well as lawyers as speakers. Including lawyers as conser-
vative or liberal speakers does not change the results (available on the project’s website). NV = 4,197 votes in 479 cases.
CI = credible intervals.

Table A6. Two-Level Model of Pro-expression Votes in First Amendment Expression Cases, 1953~
2014 Terms, Using Only Cases in Which the Coding of the Direction of the Decision Is the Same as

in the US Supreme Court Database

Variable Mean SD Bayesian 95% CI
Justice-level independent variable:
Ideology 1.53 45 .68, 2.52
Case-level independent variables:
Liberal Speaker —1.41 .38 —2.13, —.65
Liberal Law 31 .58 —.81, 1.46
Conservative Law -.15 31 —.76, .46
Burger Court 41 .29 —.16, .97
Rehnquist Court .85 34 .19, 1.52
Roberts Court —.42 .61 —1.63, .78
Pro-expression Lower Court —1.16 25 —1.65, —.68
Federal Law —.36 24 —.83, .09
Expressive Speech —.37 .33 —1.03, .28
Weritten Speech —.15 29 —.73, 42
Association Claim —.61 .29 —1.19, —.05
As Applied Challenge —.28 23 —.73, .16
Constant 33 47 —.62, 1.26
Ideological interactions:
Justice Ideology x Liberal Speaker 2.87 46 1.90, 3.69
Justice Ideology x Liberal Law 91 .78 —.63, 2.46
Justice Ideology x Conservative Law .08 .38 —.67, .85
Level 2 variance components:
(po))—intercept 3.85
(p11)—Ideology 23
R
Intercept .20
Ideology .86
Pooling factors:
Intercept .01
Ideology .02
Percentage correctly predicted .80
Percentage reduction in error .54

Note.—N = 4,112 votes in 470 cases. CI = credible intervals.
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