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@TEXT:


Richard Reed was Sally and Cecil Reed’s adopted son. He died in 1967 at the age of sixteen in Ada County, Idaho, leaving no will. The Reeds, who had divorced several years before Richard’s death, became involved in a legal dispute over who should administer his estate. The estate was insignificant, consisting of a few personal items and a small savings account. The total value was less than $1,000. The probate court judge appointed Cecil Reed administrator of the estate, in accordance with Idaho law. Section 15-312 of the Idaho Code stipulated that when a person died intestate (without a will) an administrator would be appointed according to a list of priority relationships. First priority went to a surviving spouse, second priority to children, third to parents, and so forth. Section 15-314 of the statute stated that in the case of competing petitions from otherwise qualified individuals of the same priority relationship, “males must be preferred to females.”


Sally Reed challenged the law as a violation of the Equal Protection Clause of the Fourteenth Amendment. The state district court agreed with her argument, but the Idaho Supreme Court reversed. With assistance of Ginsburg and other ACLU lawyers, Sally Reed took her case to the U.S. Supreme Court. There, her attorneys asked the justices to adopt a strict scrutiny approach to sex discrimination cases, but they also suggested that the law was unconstitutional even under a less rigorous standard.

@OPINIONHEAD:

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

@OPINION:


Having examined the record and considered the briefs and oral arguments of the parties, we have concluded that the arbitrary preference established in favor of males by <sec>15-314 of the Idaho Code cannot stand in the face of the Fourteenth Amendment’s command that no State deny the equal protection of the laws to any person within its jurisdiction.


Idaho does not, of course, deny letters of administration to women altogether. Indeed, under <sec>15-312, a woman whose spouse dies intestate has a preference over a son, father, brother, or any other male relative of the decedent. Moreover, we can judicially notice that in this country, presumably due to the greater longevity of women, a large proportion of estates, both intestate and under wills of decedents, are administered by surviving widows.


Section 15-314 is restricted in its operation to those situations where competing applications for letters of administration have been filed by both male and female members of the same entitlement class established by <sec>15-312. In such situations, <sec>15-314 provides that different treatment be accorded to the applicants on the basis of their sex; it thus establishes a classification subject to scrutiny under the Equal Protection Clause.


In applying that clause, this Court has consistently recognized that the Fourteenth Amendment does not deny to States the power to treat different classes of persons in different ways. The Equal Protection Clause of that amendment does, however, deny to States the power to legislate that different treatment be accorded to persons placed by a statute into different classes on the basis of criteria wholly unrelated to the objective of that statute. A classification “must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike.” The question presented by this case, then, is whether a difference in the sex of competing applicants for letters of administration bears a rational relationship to a state objective that is sought to be advanced by the operation of <sec><sec>15-312 and 15-314.


In upholding the latter section, the Idaho Supreme Court concluded that its objective was to eliminate one area of controversy when two or more persons, equally entitled under <sec>15-312, seek letters of administration and thereby present the probate court “with the issue of which one should be named.” The court also concluded that where such persons are not of the same sex, the elimination of females from consideration “is neither an illogical nor arbitrary method devised by the legislature to resolve an issue that would otherwise require a hearing as to the relative merits . . . of the two or more petitioning relatives. . . . “


Clearly the objective of reducing the workload on probate courts by eliminating one class of contests is not without some legitimacy. The crucial question, however, is whether <sec>15-314 advances that objective in a manner consistent with the command of the Equal Protection Clause. We hold that it does not. To give a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the Equal Protection Clause of the Fourteenth Amendment; and whatever may be said as to the positive values of avoiding intrafamily controversy, the choice in this context may not lawfully be mandated solely on the basis of sex.


We note finally that if <sec>15-314 is viewed merely as a modifying appendage to <sec>15-312 and aimed at the same objective, its constitutionality is not thereby saved. The objective of <sec>15-312 clearly is to establish degrees of entitlement of various classes of persons in accordance with their varying degrees and kinds of relationship to the intestate. Regardless of their sex, persons within any one of the enumerated classes of that section are similarly situated with respect to that objective. By providing dissimilar treatment for men and women who are thus similarly situated, the challenged section violates the Equal Protection Clause. The judgment of the Idaho Supreme Court is reversed and the case remanded for further proceedings not inconsistent with this opinion.

@JUDGEMENT:

Reversed and remanded.

@TEXT:


The Court’s unanimous decision in <I>Reed</I> applied two important principles to sex discrimination. First, the Court refused to accept Idaho’s defense of its statute. The state had contended that it was inefficient to hold full court hearings on the relative merits of competing candidates to administer estates, especially small estates. Imposing arbitrary criteria saved court time and avoided intrafamily squabbles. The Supreme Court held that administrative convenience is no justification for violating the Constitution. Second, defenders of the Idaho law argued that the arbitrary favoring of males over females made sense because, in most cases, the male will have had more education and experience in financial matters than the competing female. In rejecting this argument, the justices said that laws containing overbroad, sex-based assumptions violate the Equal Protection Clause.


The <I>Reed</I> case also signaled that the justices were receptive to sex discrimination claims and would not hesitate to strike down state laws that imposed arbitrary sex classifications. While this was certainly good news for women’s rights advocates, the standard used in the case was not. Chief Justice Burger invoked the rational basis test (rather than strict scrutiny), holding that laws based on gender classifications must be reasonable and have a rational relationship to a state objective. The Idaho law was sufficiently arbitrary to fail the rational basis test, but other laws and policies might well survive it.


Two years later, the Court heard another sex discrimination case, <I>Frontiero v. Richardson,</I> in which Ginsburg and her ACLU colleagues, in an amicus curiae brief, attempted to convince the Court to adopt the strict scrutiny test.
 The case provided the first opportunity for two newly appointed justices, Powell and Rehnquist, to rule on a sex discrimination case. Note how the justices divide on which test is appropriate for sex discrimination cases. Also, keep in mind that, because this case involves a challenge to a U.S. military regulation, the governing constitutional provision is the Due Process Clause of the Fifth Amendment.

@CASEHEAD:
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@TEXT:


Sharron Frontiero was a lieutenant in the U.S. Air Force, and her husband, Joseph Frontiero, was a full-time student at Huntingdon College in Montgomery, Alabama. Sharron applied for certain dependent benefits for her husband, including medical and housing allowances. These benefits were part of the package the military offered to be competitive with private employers. To receive the benefits for her spouse, Sharron had to prove that Joseph was financially dependent upon her, which meant that she provided at least half of her husband’s support.


According to the facts agreed to by the parties, Joseph’s expenses amounted to $354 per month. He received $205 (58 percent of his monthly expenses) from his own veterans’ benefits. Consequently, Joseph was not considered financially dependent on his wife, and the benefits were denied. Sharron Frontiero objected to this treatment because male officers did not have to prove that their wives were financially dependent on them; such dependence was presumed.


Supported by Ginsburg’s amicus arguments for the ACLU, Frontiero challenged the regulations as a violation of the Due Process Clause on two grounds. First, females were required to provide evidence that males were not. Second, as a consequence, male officers could receive dependent benefits for their wives even if their spouses were not financially dependent, and female officers could not.

@OPINIONHEAD:

MR. JUSTICE BRENNAN announced the judgment of the Court. . . .

@OPINION:


At the outset, appellants contend that classifications based upon sex, like classifications based upon race, alienage, and national origin, are inherently suspect and must therefore be subjected to close judicial scrutiny. We agree and, indeed, find at least implicit support for such an approach in our unanimous decision only last Term in <I>Reed v. Reed</I> (1971).


In <I>Reed,</I> the Court considered the constitutionality of an Idaho statute providing that, when two individuals are otherwise equally entitled to appointment as administrator of an estate, the male applicant must be preferred to the female. . . .


The Court noted that the Idaho statute “provides that different treatment be accorded to the applicants on the basis of their sex; it thus establishes a classification subject to scrutiny under the Equal Protection Clause.” Under “traditional” equal protection analysis, a legislative classification must be sustained unless it is “patently arbitrary” and bears no rational relationship to a legitimate governmental interest.


In an effort to meet this standard, appellee contended that the statutory scheme was a reasonable measure designed to reduce the workload on probate courts by eliminating one class of contests. Moreover, appellee argued that the mandatory preference for male applicants was in itself reasonable since “men [are] as a rule more conversant with business affairs than . . . women.” Indeed, appellee maintained that “it is a matter of common knowledge, that women still are not engaged in politics, the professions, business or industry to the extent that men are.” And the Idaho Supreme Court, in upholding the constitutionality of this statute, suggested that the Idaho Legislature might reasonably have “concluded that in general men are better qualified to act as an administrator than are women.”


Despite these contentions, however, the Court held the statutory preference for male applicants unconstitutional. In reaching this result, the Court implicitly rejected appellee’s apparently rational explanation of the statutory scheme, and concluded that, by ignoring the individual qualifications of particular applications, the challenged statute provided “dissimilar treatment for men and women who are . . . similarly situated.” The Court therefore held that, even though the State’s interest in achieving administrative efficiency “is not without some legitimacy,” “[t]o give a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the Constitution. . . .” This departure from “traditional” rational-basis analysis with respect to sex-based classifications is clearly justified.


There can be no doubt that our Nation has had a long and unfortunate history of sex discrimination. Traditionally, such discrimination was rationalized by an attitude of “romantic paternalism” which, in practical effect, put women, not on a pedestal, but in a cage. . . . Our statute books gradually became laden with gross, stereotyped distinctions between the sexes and, indeed, throughout much of the 19th century the position of women in our society was, in many respects, comparable to that of blacks under the pre<en>Civil War slave codes. Neither slaves nor women could hold office, serve on juries, or bring suit in their own names, and married women traditionally were denied the legal capacity to hold or convey property or to serve as legal guardians of their own children. And although blacks were guaranteed the right to vote in 1870, women were denied even that right--which is itself “preservative of other basic civil and political rights”--until adoption of the Nineteenth Amendment half a century later.


It is true, of course, that the position of women in America has improved markedly in recent decades. Nevertheless, it can hardly be doubted that, in part because of the high visibility of the sex characteristic, women still face pervasive, although at times more subtle, discrimination in our educational institutions, in the job market and, perhaps most conspicuously, in the political arena.


Moreover, since sex, like race and national origin, is an immutable characteristic determined solely by the accident of birth, the imposition of special disabilities upon the members of a particular sex because of their sex would seem to violate “the basic concept of our system that legal burdens should bear some relationship to individual responsibility. . . .” And what differentiates sex from such nonsuspect statuses as intelligence or physical disability, and aligns it with the recognized suspect criteria, is that the sex characteristic frequently bears no relation to ability to perform or contribute to society. As a result, statutory distinctions between the sexes often have the effect of invidiously relegating the entire class of females to inferior legal status without regard to the actual capabilities of its individual members.


We might also note that, over the past decade, Congress has itself manifested an increasing sensitivity to sex-based classifications. In Title VII of the Civil Rights Act of 1964, for example, Congress expressly declared that no employer, labor union, or other organization subject to the provisions of the Act shall discriminate against any individual on the basis of “race, color, religion, sex, or national origin.” Similarly, the Equal Pay Act of 1963 provides that no employer covered by the Act “shall discriminate . . . between employees on the basis of sex.” And <sec>1 of the Equal Rights Amendment, passed by Congress on March 22, 1972, and submitted to the legislatures of the States for ratification, declares that “[e]quality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.” Thus, Congress itself has concluded that classifications based upon sex are inherently invidious, and this conclusion of a coequal branch of Government is not without significance to the question presently under consideration.


With these considerations in mind, we can only conclude that classifications based upon sex, like classifications based upon race, alienage, or national origin, are inherently suspect, and must therefore be subjected to strict judicial scrutiny. Applying the analysis mandated by that stricter standard of review, it is clear that the statutory scheme now before us is constitutionally invalid.


The sole basis of the classification established in the challenged statutes is the sex of the individuals involved. Thus . . . a female member of the uniformed services seeking to obtain housing and medical benefits for her spouse must prove his dependency in fact, whereas no such burden is imposed upon male members. In addition, the statutes operate so as to deny benefits to a female member, such as appellant Sharron Frontiero, who provides less than one-half of her spouse’s support, while at the same time granting such benefits to a male member who likewise provides less than one-half of his spouse’s support. Thus, to this extent at least, it may fairly be said that these statutes command “dissimilar treatment for men and women who are . . . similarly situated.”


Moreover, the Government concedes that the differential treatment accorded men and women under these statutes serves no purpose other than mere “administrative convenience.” In essence, the Government maintains that, as an empirical matter, wives in our society frequently are dependent upon their husbands, while husbands rarely are dependent upon their wives. Thus, the Government argues that Congress might reasonably have concluded that it would be both cheaper and easier simply conclusively to presume that wives of male members are financially dependent upon their husbands, while burdening female members with the task of establishing dependency in fact.


The Government offers no concrete evidence, however, tending to support its view that such differential treatment in fact saves the Government any money. In order to satisfy the demands of strict judicial scrutiny, the Government must demonstrate, for example, that it is actually cheaper to grant increased benefits with respect to <I>all</I> male members, than it is to determine which male members are in fact entitled to such benefits and to grant increased benefits only to those members whose wives actually meet the dependency requirement. Here, however, there is substantial evidence that, if put to the test, many of the wives of male members would fail to qualify for benefits. And in light of the fact that the dependency determination with respect to the husbands of female members is presently made solely on the basis of affidavits rather than through the more costly hearing process, the Government’s explanation of the statutory scheme is, to say the least, questionable.


In any case, our prior decisions make clear that, although efficacious administration of governmental programs is not without some importance, “the Constitution recognizes higher values than speed and efficiency.” And when we enter the realm of “strict judicial scrutiny,” there can be no doubt that “administrative convenience” is not a shibboleth, the mere recitation of which dictates constitutionality. On the contrary, any statutory scheme which draws a sharp line between the sexes, <I>solely</I> for the purpose of achieving administrative convenience, necessarily commands “dissimilar treatment for men and women who are . . . similarly situated,” and therefore involves the “very kind of arbitrary legislative choice forbidden by the [Constitution]. . . . “ We therefore conclude that, by according differential treatment to male and female members of the uniformed services for the sole purpose of achieving administrative convenience, the challenged statutes violate the Due Process Clause of the Fifth Amendment insofar as they require a female member to prove the dependency of her husband.

@JUDGEMENT:

Reversed.

@OPINIONHEAD:

MR. JUSTICE POWELL, with whom the CHIEF JUSTICE and MR. JUSTICE BLACKMUN join, concurring in the judgment.

@OPINION:


I agree that the challenged statutes constitute an unconstitutional discrimination against servicewomen in violation of the Due Process Clause of the Fifth Amendment, but I cannot join the opinion of MR. JUSTICE BRENNAN, which would hold that all classifications based upon sex, “like classifications based upon race, alienage, and national origin, are inherently suspect and must therefore be subjected to close judicial scrutiny.” It is unnecessary for the Court in this case to characterize sex as a suspect classification, with all of the far-reaching implications of such a holding. <I>Reed v. Reed</I> (1971), which abundantly supports our decision today, did not add sex to the narrowly limited group of classifications which are inherently suspect. In my view, we can and should decide this case on the authority of <I>Reed</I> and reserve for the future any expansion of its rationale.


There is another, and I find compelling, reason for deferring a general categorizing of sex classifications as invoking the strictest test of judicial scrutiny. The Equal Rights Amendment, which if adopted will resolve the substance of this precise question, has been approved by the Congress and submitted for ratification by the States. If this Amendment is duly adopted, it will represent the will of the people accomplished in the manner prescribed by the Constitution. By acting prematurely and unnecessarily, as I view it, the Court has assumed a decisional responsibility at the very time when state legislatures, functioning within the traditional democratic process, are debating the proposed Amendment. It seems to me that this reaching out to preempt by judicial action a major political decision which is currently in process of resolution does not reflect appropriate respect for duly prescribed legislative processes.


There are times when this Court, under our system, cannot avoid a constitutional decision on issues which normally should be resolved by the elected representatives of the people. But democratic institutions are weakened, and confidence in the restraint of the Court is impaired, when we appear unnecessarily to decide sensitive issues of broad social and political importance at the very time they are under consideration within the prescribed constitutional processes.

@TEXT:


The <I>Frontiero</I> ruling was a victory for the supporters of equality of the sexes. The Court again condemned the imposition of sex classifications for administrative convenience, as well as the practice of incorporating overly broad, sex-based assumptions into the law. These two principles now seemed solidly woven into the fabric of constitutional law. But the result in <I>Frontiero</I> disappointed those who wanted the strict scrutiny test to be applied to such cases. Justice Brennan’s opinion was a strong defense of such a position, but only three of his colleagues supported him. Blackmun, Burger, and Powell explicitly opposed the application of the strict scrutiny test, although they found the military regulation unconstitutional even under the rational basis test. To their number we can add Rehnquist, who dissented from the Court’s judgment. With four justices in favor of the traditional rational basis test, and four supporting elevation to the strict scrutiny test, Justice Potter Stewart held the deciding vote. But he failed to make his preferences known. In one line, Stewart indicated that he found the Air Force regulation unconstitutional without saying what standard he applied.


The question of an appropriate standard for sex discrimination cases was finally answered in <I>Craig v. Boren</I> (1976).
 On what standard did the Court settle? Why did Rehnquist, in dissent, reject it?

@CASEHEAD:

Craig v. Boren

@CASELINE1:

429 U.S. 190 (1976)

@CASELINE2ON:

http://laws.findlaw.com/US/429/190.html

Vote:
7 (Blackmun, Brennan, Marshall, Powell, Stevens, Stewart, White)


2 (Burger, Rehnquist)

Opinion of the Court: Brennan

Concurring opinions: Powell, Stevens

Opinion concurring in judgment: Stewart

Opinion concurring in part: Blackmun

Dissenting opinions: Burger, Rehnquist

@TEXT:


In 1972 Oklahoma passed a statute setting the age of legal majority for both males and females at eighteen. Before then, females reached legal age at eighteen and males at twenty-one.
 The equalization statute, however, contained one exception. Males could not purchase beer, even with the low 3.2 percent alcohol level, until they reached twenty-one; females could buy beer at eighteen. The state differentiated between the sexes in response to statistical evidence indicating a much greater tendency for males ages eighteen to twenty-one to be involved in alcohol-related traffic accidents, including fatalities.


Viewing the Oklahoma law as a form of sex discrimination, Curtis Craig, a twenty-year-old male who wanted to buy beer, and Carolyn Whitener, a licensed vendor who wanted to sell it, brought suit in a federal trial court. Among the arguments they made was that laws discriminating on the basis of sex should be, at least according to the U.S. Supreme Court, subject to the strict scrutiny test. Under this test, they argued, the justices should strike down the Oklahoma law because a compelling governmental interest was not achieved by establishing different drinking ages for men and women.


In response, the state argued that the U.S. Supreme Court had never explicitly applied the strict scrutiny test to laws discriminating on the basis of sex. Rather, the justices had ruled that such laws ought to be subject to the rational basis standard. Surely, Oklahoma contended, its law met this test because statistical studies indicated that men “drive more, drink more, and commit more alcohol-related offenses.”


Acknowledging that the U.S. Supreme Court decisions were murky, the trial court held for the state. The court felt that the weight of the case law supported the state’s reliance on the lower-level standard and that the state had met its obligation of establishing a “rational basis” for the law: given the statistical evidence, Oklahoma’s goal of reducing drunk-driving incidents seemed legitimate.


Refusing to give up the battle, Craig and Whitener appealed to the U.S. Supreme Court. Although both they and the state continued to press the same claims that they had at trial (with Craig and Whitener arguing for strict scrutiny and the state advocating rational basis), ACLU attorneys, including Ginsburg, advanced a somewhat different approach. Entering the case as an amicus curiae on behalf of Craig, they argued that the Oklahoma law “could not survive review whatever the appropriate test,” whether it was strict scrutiny or rational basis or “something in between.” This was an interesting argument in two regards: it suggested that the Court could apply the lower rational basis standard and still hold for Craig or the Court might consider developing a standard “in between” strict scrutiny and rational basis.

@OPINIONHEAD:

MR. JUSTICE BRENNAN delivered the opinion of the Court.

@OPINION:


Analysis may appropriately begin with the reminder that <I>Reed</I> [<I>v. Reed,</I> 1971] emphasized that statutory classifications that distinguish between males and females are “subject to scrutiny under the Equal Protection Clause.” To withstand constitutional challenge, previous cases establish that classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives. Thus, in <I>Reed,</I> the objectives of “reducing the workload on probate courts” and “avoiding intrafamily controversy” were deemed of insufficient importance to sustain use of an overt gender criterion in the appointment of administrators of intestate decedents’ estates. Decisions following <I>Reed</I> similarly have rejected administrative ease and convenience as sufficiently important objectives to justify gender-based classifications. . . .


<I>Reed v. Reed</I> has also provided the underpinning for decisions that have invalidated statutes employing gender as an inaccurate proxy for other, more germane bases of classification. Hence, “archaic and overbroad” generalizations could not justify use of a gender line in determining eligibility for certain governmental entitlements. Similarly, increasingly outdated misconceptions concerning the role of females in the home rather than in the “marketplace and world of ideas” were rejected as loose-fitting characterizations incapable of supporting state statutory schemes that were premised upon their accuracy. In light of the weak congruence between gender and the characteristic or trait that gender purported to represent, it was necessary that the legislatures choose either to realign their substantive laws in a gender-neutral fashion, or to adopt procedures for identifying those instances where the sex-centered generalization actually comported with fact.


In this case, too, <I>“Reed,</I> we feel, is controlling. . . .” We turn then to the question whether, under <I>Reed,</I> the difference between males and females with respect to the purchase of 3.2% beer warrants the differential in age drawn by the Oklahoma statute. We conclude that it does not.


The District Court recognized that <I>Reed v. Reed</I> was controlling. In applying the teachings of that case, the court found the requisite important governmental objective in the traffic-safety goal proffered by the Oklahoma Attorney General. It then concluded that the statistics introduced by the appellees established that the gender-based distinction was substantially related to achievement of that goal.


. . . Clearly, the protection of public health and safety represents an important function of state and local governments. However, appellees’ statistics in our view cannot support the conclusion that the gender-based distinction closely serves to achieve that objective and therefore the distinction cannot under <I>Reed</I> withstand equal protection challenge.


The appellees introduced a variety of statistical surveys. First, an analysis of arrest statistics for 1973 demonstrated that 18<en>20-year-old male arrests for “driving under the influence” and “drunkenness” substantially exceeded female arrests for that same age period. Similarly, youths aged 17<en>21 were found to be overrepresented among those killed or injured in traffic accidents, with males again numerically exceeding females in this regard. Third, a random roadside survey in Oklahoma City revealed that young males were more inclined to drive and drink beer than were their female counterparts. Fourth, Federal Bureau of Investigation nationwide statistics exhibited a notable increase in arrests for “driving under the influence.” Finally, statistical evidence gathered in other jurisdictions, particularly Minnesota and Michigan, was offered to corroborate Oklahoma’s experience by indicating the pervasiveness of youthful participation in motor vehicle accidents following the imbibing of alcohol. . . .


Even were this statistical evidence accepted as accurate, it nevertheless offers only a weak answer to the equal protection question presented here. The most focused and relevant of the statistical surveys, arrests of 18<en>20-year-olds for alcohol-related driving offenses, exemplifies the ultimate unpersuasiveness of this evidentiary record. Viewed in terms of the correlation between sex and the actual activity that Oklahoma seeks to regulate--driving while under the influence of alcohol--the statistics broadly establish that . . . 8% of females and 2% of males in that age group were arrested for that offense. While such a disparity is not trivial in a statistical sense, it hardly can form the basis for employment of a gender line as a classifying device. Certainly if maleness is to serve as a proxy for drinking and driving, a correlation of 2% must be considered an unduly tenuous “fit.” Indeed, prior cases have consistently rejected the use of sex as a decisionmaking factor even though the statutes in question certainly rested on far more predictive empirical relationships than this.


Moreover, the statistics exhibit a variety of other shortcomings that seriously impugn their value to equal protection analysis. Setting aside the obvious methodological problems, the surveys do not adequately justify the salient features of Oklahoma’s gender-based traffic-safety law. None purports to measure the use and dangerousness of 3.2% beer as opposed to alcohol generally, a detail that is of particular importance since, in light of its low alcohol level, Oklahoma apparently considers the 3.2% beverage to be “nonintoxicating.” Moreover, many of the studies, while graphically documenting the unfortunate increase in driving while under the influence of alcohol, make no effort to relate their findings to age-sex differentials as involved here. Indeed, the only survey that explicitly centered its attention upon young drivers and their use of beer--albeit apparently not of the diluted 3.2% variety--reached results that hardly can be viewed as impressive in justifying either a gender or age classification.


There is no reason to belabor this line of analysis. It is unrealistic to expect either members of the judiciary or state officials to be well versed in the rigors of experimental or statistical technique. But this merely illustrates that proving broad sociological propositions by statistics is a dubious business, and one that inevitably is in tension with the normative philosophy that underlies the Equal Protection Clause. Suffice to say that the showing offered by the appellees does not satisfy us that sex represents a legitimate, accurate proxy for the regulation of drinking and driving. In fact, when it is further recognized that Oklahoma’s statute prohibits only the selling of 3.2% beer to young males and not their drinking the beverage once acquired (even after purchase by their 18<en>20-year-old female companions), the relationship between gender and traffic safety becomes far too tenuous to satisfy <I>Reed’</I> s requirement that the gender-based difference be substantially related to achievement of the statutory objective.


We hold, therefore, that under <I>Reed,</I> Oklahoma’s 3.2% beer statute invidiously discriminates against males 18<en>20 years of age.

@JUDGEMENT:

Reversed.

@OPINIONHEAD:

MR. JUSTICE REHNQUIST, dissenting.

@OPINION:


The Court’s disposition of this case is objectionable on two grounds. First is its conclusion that men challenging a gender-based statute which treats them less favorably than women may invoke a more stringent standard of judicial review than pertains to most other types of classifications. Second is the Court’s enunciation of this standard, without citation to any source, as being that “classification by gender must serve <I>important</I> governmental objectives and must be <I>substantially</I> related to achievement of those objectives.” (Emphasis added.) The only redeeming feature of the Court’s opinion, to my mind, is that it apparently signals a retreat by those who joined the plurality opinion in <I>Frontiero v. Richardson</I> (1973) from their view that sex is a “suspect” classification for purposes of equal protection analysis. I think the Oklahoma statute challenged here need pass only the “rational basis” equal protection analysis expounded in cases such as <I>McGowan v. Maryland</I> (1961) and <I>Williamson v. Lee Optical Co.</I> (1955), and I believe that it is constitutional under that analysis.


In <I>Frontiero v. Richardson,</I> the opinion for the plurality sets forth the reasons of four Justices for concluding that sex should be regarded as a suspect classification for purposes of equal protection analysis. These reasons center on our Nation’s “long and unfortunate history of sex discrimination,” which has been reflected in a whole range of restrictions on the legal rights of women, not the least of which have concerned the ownership of property and participation in the electoral process. Noting that the pervasive and persistent nature of the discrimination experienced by women is in part the result of their ready identifiability, the plurality rested its invocation of strict scrutiny largely upon the fact that “statutory distinctions between the sexes often have the effect of invidiously relegating the entire class of females to inferior legal status without regard to the actual capabilities of its individual members.”


Subsequent to <I>Frontiero,</I> the Court has declined to hold that sex is a suspect class, and no such holding is imported by the Court’s resolution of this case. However, the Court’s application here of an elevated or “intermediate” level scrutiny, like that invoked in cases dealing with discrimination against females, raises the question of why the statute here should be treated any differently from countless legislative classifications unrelated to sex which have been upheld under a minimum rationality standard.


Most obviously unavailable to support any kind of special scrutiny in this case, is a history or pattern of past discrimination, such as was relied on by the plurality in <I>Frontiero</I> to support its invocation of strict scrutiny. There is no suggestion in the Court’s opinion that males in this age group are in any way peculiarly disadvantaged, subject to systematic discriminatory treatment, or otherwise in need of special solicitude from the courts.


The Court does not discuss the nature of the right involved, and there is no reason to believe that it sees the purchase of 3.2% beer as implicating any important interest, let alone one that is “fundamental” in the constitutional sense of invoking strict scrutiny. Indeed, the Court’s accurate observation that the statute affects the selling but not the drinking of 3.2% beer further emphasizes the limited effect that it has on even those persons in the age group involved. There is, in sum, nothing about the statutory classification involved here to suggest that it affects an interest, or works against a group, which can claim under the Equal Protection Clause that it is entitled to special judicial protection.


It is true that a number of our opinions contain broadly phrased dicta implying that the same test should be applied to all classifications based on sex, whether affecting females or males. However, before today, no decision of this Court has applied an elevated level of scrutiny to invalidate a statutory discrimination harmful to males, except where the statute impaired an important personal interest protected by the Constitution. There being no such interest here, and there being no plausible argument that this is a discrimination against females, the Court’s reliance on our previous sex-discrimination cases is ill-founded. It treats gender classification as a talisman which--without regard to the rights involved or the persons affected--calls into effect a heavier burden of judicial review.


The Court’s conclusion that a law which treats males less favorably than females “must serve important governmental objectives and must be substantially related to achievement of those objectives” apparently comes out of thin air. The Equal Protection Clause contains no such language, and none of our previous cases adopt that standard. I would think we have had enough difficulty with the two standards of review which our cases have recognized--the norm of “rational basis,” and the “compelling state interest” required where a “suspect classification” is involved--so as to counsel weightily against the insertion of still another “standard” between those two. How is this Court to divine what objectives are important? How is it to determine whether a particular law is “substantially” related to the achievement of such objective, rather than related in some other way to its achievement? Both of the phrases used are so diaphanous and elastic as to invite subjective judicial preferences or prejudices relating to particular types of legislation, masquerading as judgments whether such legislation is directed at “important” objectives or, whether the relationship to those objectives is “substantial” enough.


I would have thought that if this Court were to leave anything to decision by the popularly elected branches of the Government, where no constitutional claim other than that of equal protection is invoked, it would be the decision as to what governmental objectives to be achieved by law are “important,” and which are not. As for the second part of the Court’s new test, the Judicial Branch is probably in no worse position than the Legislative or Executive Branches to determine if there is any rational relationship between a classification and the purpose which it might be thought to serve. But the introduction of the adverb “substantially” requires courts to make subjective judgments as to operational effects, for which neither their expertise nor their access to data fits them. And even if we manage to avoid both confusion and the mirroring of our own preferences in the development of this new doctrine, the thousands of judges in other courts who must interpret the Equal Protection Clause may not be so fortunate.

	�. To hear oral arguments in this case, navigate to: <I>www.oyez.org/oyez/frontpage.</I>
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	�. For more on this case, see Lee Epstein and Jack Knight, <I>The Choices Justices Make</I> (Washington, D.C.: CQ Press, 1998).





