Chapter 14

The Impact of Judicial Decisions

Traditionally, students of law lost interest in a case after the final decision was handed down. But for scholars concerned with relations among law, politics, and society, the most interesting aspect of the judicial process may only be beginning when a court issues its mandate. For there remains the problem of securing compliance with the ruling; and when judges take a position on an important policy issue, their decision inevitably becomes a political event that can set off a chain reaction. If a court miscalculates its capacity to alter political behavior, it will stimulate opposition to its policies and perhaps to the judiciary itself. Justice Felix Frankfurter had these possibilities in mind when he urged the Supreme Court in Colegrove v. Green and Baker v. Carr (Readings 6.3 and 14.3) not to enter the “political thicket” of legislative reapportionment. As Chapters 8 and 13 pointed out, the opportunities for resistance to the Supreme Court’s decisions, both in the lower courts and the political arena, abound.

One of the most effective of recent approaches to understanding the policy-making roles of the courts has been research into the effects of judicial decisions. Impact, according to Bradley C. Canon and Charles A. Johnson, refers to the general reactions and responses following a judicial decision:

Judicial decisions are not self-implementing; courts must frequently rely on other courts or on nonjudicial actors in the political system to turn law into action. Moreover, the implementation of judicial decisions is a political process; the actors upon whom courts must rely [to translate law into action] are usually political actors and are subject to political pressures as they allocate resources to implement a judicial decision. (Reading 14.1.) 

Compliance and Impact

In the usual kind of civil litigation, compliance with a decision is routine, at least after all appeals have been exhausted. If the court’s verdict in a criminal case is not guilty, police release the defendant immediately. When the verdict is guilty, and there is no reversal on appeal, judicial personnel, police, and prison officials act together or separately to collect the fine or incarcerate the defendant. (See Reading 13.2.) When a judge determines ownership of property, settles a tax claim, awards compensation, or forbids construction of a dam, the loser typically, if reluctantly, obeys without the court’s having to use its coercive power to punish for contempt. 

Examining the outcomes in these sorts of routine disputes is an important task because they occupy a substantial portion of the time of most courts and they are the kind in which most citizens are likely to find themselves involved. So it should come as no surprise that scholars have devoted energy to asking questions, such as these: Who wins (or comes out ahead) and who loses (or comes out behind), and why? (see Reading 6.4),1 and Under what circumstances will individuals obey (or disobey) judicial decisions?2
Even so, when a controversy concerns broad public policy, when interest groups or governmental officials are the litigants, and when a court’s final decree and opinion relate directly to future conduct of persons not actually parties to the litigation, the matter of compliance typically becomes extremely complex. In studying such situations, most analysts prefer to use the word impact instead of compliance because the importance of what happens after a court’s decision often involves a galaxy of private citizens and public officials—including presidents, governors, state and federal legislators, prosecutors, other judges, and leaders of interest groups—who, technically, are not bound by the court’s decision.

The immediate effect of a judicial order, of course, is limited; it binds only the parties to that proceeding, their employees, agents, and people who, knowing the order is in force, cooperate with the defendants to violate it. When the Supreme Court entered its final decree in Brown v. Board of Education in 1955, it directed only four school boards “to admit to public schools on a racially nondiscriminatory basis with all deliberate speed the parties to these cases.” (A fifth case, Bolling v. Sharpe, produced a similar order to schools in the District of Columbia.) But, as Chapter 10 explained, the opinion of any court has status as a precedent under the principles of stare decisis; and, because the Supreme Court is the nation’s highest tribunal, its decisions on federal matters should be followed by all other courts. Nevertheless, it is always an open question whether, and to what extent, a ruling of the Supreme Court (or any other court) will be effective outside the confines of the particular piece of litigation. The answer depends upon a large variety of factors.

Roberts v. United States Jaycees (1984) provides a textbook example of the Supreme Court’s effectiveness. Here the Court upheld the constitutionality of Minnesota’s Human Rights Act, which outlawed of the Junior Chamber of Commerce’s practice of limiting membership to young males. Although that organization had, as a general policy, long forbade admission of women and the Court’s ruling technically applied only to Minnesota, within one month the national society voted to admit women in all chapters throughout the country. Only a few, scattered, local groups resisted.

In order to comply with a ruling of the Supreme Court (or any other tribunal), officials and interest groups must know that the order has been issued and be able to understand it. Alas, the justices have not been particularly helpful in making opinions intelligible to the public. Until recently the Court handed down opinions only on Mondays, and this bunching made it difficult for the media to report the decisions adequately, particularly toward the end of the term when the bulk of the most important decisions were announced. Moreover, only a few newspapers, notably the New York Times and the Washington Post, had reporters competent to handle the legalese in which opinions are usually written, leading to charges that the press tended to concentrate on controversial items or quotable phrases rather than give a clear presentation of all the issues. It is no wonder that Max Friedman declared in 1968 that “the Supreme Court is the worst reported and worst judged institution in the American system of government.”3
Some observers, including Tim O’Brien, ABC News’s correspondent for the Court, assert that times have changed: “Max Friedman’s observations about the news media and the Court years ago are simply no longer valid; television has changed most dramatically since those days. ... The New York Times and Washington Post both have veterans at the Court. The [news service] wires are similarly staffed with Supreme Court veterans who provide papers around the country with competent coverage.” But the wire services’ providing factually accurate stories to newspapers in no way ensures that editors will not butcher those accounts and garble their messages. More generally, Elliot E. Slotnick and Jennifer A. Segal’s comprehensive analysis of television news coverage of the Court provides only limited support for O’Brien’s observation. They found that the networks were continuing to cover only “leading” cases and were not even giving those the substantive coverage they deserved: 

The news stories infrequently include important ... substantive information about the Court’s docket activities; while many stories ... included references to case facts, the litigants, and interested individuals and groups, most stories lacked references to the justices, the case vote, the ideological division in a case, the case history, and the amicus briefs filed.4
Even more serious, journalists’ coverage of certain types of cases—particularly denials of certiorari—can be misleading or downright wrong. It is not unusual to read (or watch) a story that asserts that the Court has upheld a policy, program, or decision when, in fact, it has merely refused to hear a case. (Reading 14.2).

Anticipated Consequences

Concern over the impact of a judicial decision does not begin with the issuance of the final decree. Speculation about possible consequences of a ruling is an inevitable part of the decision-making process not only in legislative and administrative bodies and among the leaders of interest groups but also within judicial chambers. There might be some judges who give no thought to the practical problems a decision would create, who act on the basis of the Latin motto Let Justice Be Done, Though the Heavens Fall. Most judges, however, would be reluctant to announce a judgment that they thought might yield catastrophic results.

Consequently, weighing of possible or likely outcomes of alternative rulings is a normal part of the decision-making calculus. In the Supreme Court one can see concern with consequences at every stage of decision making. Occasionally, as in the School Segregation Cases, the justices formally order counsel to focus their arguments on the most efficacious remedy for a past wrong. A much more typical scene at oral argument shows the justices pressing counsel—often unsuccessfully—to discuss what the practical results would be of the desired ruling. Timothy R. Johnson’s extensive analysis of the kinds of questions justices asked in civil liberties cases decided between 1972 and 1986 shores up this point. Of the 2,592 questions involving new issues—that is, those the parties did not raise in their written briefs—nearly half attempted to elicit information about the various implications of a decision, including likely effects on congressional, presidential, and state policies.5
At conference, the justices also debate likely effects, speculating about probable governmental responses to possible decisions. When, for instance, the Court was considering Hirabayashi v. United States (1943), Hugo L. Black advised his brethren that, if he were the general in charge of the program to place American citizens of Japanese ancestry in concentration camps and a court were to order those people released, he would disobey.6
Black’s reaction probably is indicative of a larger phenomenon. If justices want to generate enduring policy, they must be attentive to the preferences of the other institutions and anticipate reactions of those other officials are likely to take. Our own research leads us to estimate that, in approximately 60 percent of cases discussed in conference, at least one justice mentions likely reactions of political actors outside the Court.7
Occasionally, one can see similar though somewhat less candid debates in published opinions. In denying Mississippi’s request in 1867 that the Court enjoin President Andrew Johnson from enforcing the Reconstruction Acts, Chief Justice Salmon P. Chase speculated about the likely effects of issuing the injunction:

If the President refuses obedience, it is needless to observe that the court is without power to enforce its process. If, on the other hand, the President complies with the order of the court and refuses to execute the acts of Congress, is it not clear that a collision may occur between the executive and legislative departments of the government? May not the House of Representatives impeach the President for such refusal? And in that case could this court interfere, in behalf of the President, thus endangered by compliance with its mandate, and restrain by injunction the Senate ... from sitting as a court of impeachment? Would the strange spectacle be offered to the public wonder of an attempt by this court to arrest proceedings in that court?8
Justice Frankfurter’s dissent in Baker v. Carr (Reading 14.3) voiced a similar warning that courts lacked the means to carry out reapportionment and that even the attempt to do so would lessen judicial prestige by embroiling judges in partisan political debates. Justice John Marshall Harlan’s dissent in Miranda v. Arizona (1966) argued that the Court’s new rules enlarging the rights of suspected criminals would encourage police to lie about having informed such people of their rights, and, even if successful in ensuring that suspects understood their rights, would exact a fearsome price in unsolved crimes. In Webster v. Reproductive Health Services (1989) (Reading 8.1), Justice Antonin Scalia speculated about the reactions of the public to the Court’s modification of, but failure to overturn, Roe v. Wade (1973):

We can now look forward to at least another Term with carts full of mail from the public, and streets full of demonstrators, urging us—their unelected and life-tenured judges who have been awarded those extraordinary, undemocratic characteristics precisely in order that we might follow the law despite the popular will—to follow the popular will. Indeed, I expect we can look forward to even more of that than before, given our indecisive decision today.

More positively, one can sometimes see the Court’s concern with consequences in decisions that apply new rules only prospectively. The premise on which American courts customarily proceeded was that, when a change in constitutional doctrine was announced, it not only would guide the future but would also correct previous errors. All parties who had suffered under the earlier, and now overruled, judicial interpretation were entitled to the benefits of the new ruling. This prospect weighed heavily on the Warren Court as it revised the constitutional law of criminal trials in the 1960s. Under the rule of Wolf v. Colorado (1949), unconstitutionally seized evidence could be used in state prosecutions. In Mapp v. Ohio (1961), however, the Court overruled Wolf and held that evidence secured in violation of the searches and seizures clause could no longer be admissible in state courts. But what about convictions secured prior to 1961 by use of illegal evidence? Under the normal rule of retroactivity these convictions would have been voided, but the justices drew back from the anticipated consequences of such a holding and ruled in Linkletter v. Walker (1965) that Mapp would be given only prospective effect. Similarly, Johnson v. New Jersey (1966) refused to apply Miranda v. Arizona retroactively. Justice Harlan, who had initially accepted Linkletter’s reasoning, later rejected it on the ground that the Court was making a legislative, not a judicial, decision when it decided not to apply constitutional rulings retroactively because of concern about their impact.9
Actual Consequences

When we speak of the impact of judicial decisions, however, we usually mean actual rather than anticipated consequences. What in fact did happen after the decision was handed down? How and in what way did the court’s ruling change behavior and affect—or even effect—public policy? Did problems of enforcement arise? If so, what form did resistance take: foot dragging, new lawsuits, efforts to reverse the decision by legislation or constitutional amendment, threats against the tenure of the judges, attempts to eliminate some categories of jurisdiction?

The first thing one notices about the actual consequences of judicial decisions in the United States, even of the Supreme Court, is how varied they have been. The dramatic ruling in the Steel Seizure case during the middle of the Korean War moved President Truman to return quickly, though grudgingly, the steel mills to their regular managers; and, as everyone had expected, a long and costly strike soon occurred. In 1974 the Court’s equally dramatic ruling that Richard Nixon should turn over several tapes of conversations in the White House to the special Watergate prosecutor was followed by Nixon’s surrender—made far more grudgingly than Truman’s. (Reading 12.1.) Revelations of the tapes’s contents reported immediately led to nearly unanimous support within the House of Representatives for impeachment, and Nixon resigned in disgrace. Less dramatically, Michael McCann documents how various groups and attorneys used litigation to extract from reticent employers compliance with statutes and appellate decisions promoting the cause of equal pay for women.10
Other rulings have produced mixed results. Some communities blithely ignored the Supreme Court’s decisions that the First and Fourteenth Amendments forbid religious instruction, prayer, and Bible reading in public schools. Elsewhere, communities slightly modified their practice; and still others changed their policies to conform to the Court’s views. School segregation, of course, presents the richest pattern of diversity. (See Reading 14.5.) Initially, the Court’s edict in Brown v. Board did vastly more to get black children into the courts as litigants than into formerly all-white schools as students. But, after a series of bitter political and legal battles that lasted for more than a decade, and especially after passage of the Civil Rights Act of 1964, staunch southern resistance began to collapse. Ironically, integrated schools became more of a reality in the South than in many eastern, midwestern, and western urban centers, where patterns of housing segregation and later the Court’s hostility toward busing helped continue racially segregated education.11
The Court’s decisions invalidating state statutes restricting abortion had an impact matched in scale only by Brown v. Board. Reacting against Roe v. Wade (1973), various interest groups opposed to abortion at first attempted to secure a constitutional amendment overturning Roe and authorizing states to continue to regulate abortions. When these efforts failed—only about a third of Americans supported a constitutional ban on abortions, perhaps explaining why Congress, ever cognizant of the polls, did not propose any of the “human life” amendments it considered in the 1970s—groups begin lobbying legislators for new statutes. They had considerable success in convincing states to limit rights to abortion by restricting funding and imposing such requirements as parental or spousal consent, a waiting period, abortions only in hospitals, obligations on physicians to explain possible consequences of the procedure, or to obtain the consent of a second physician. The Court invalidated some of these restrictions, most notably those requiring spousal notification; but the justices have allowed others, including limited forms of parental consent. So, too, the Court upheld, in Harris v. McCrae (1980), limitations on the use of federal funds to reimburse cost of abortions under state Medicaid programs.

The consequences of all this legislative and judicial activity have been the fodder of lively debates. In the “five years after Roe,” Susan Hansen claims, “changes in access to abortion have been apparent throughout the U.S. The trend over time has been toward greater equalization of access with the largest increases in abortion rates in the most restrictive states.”12 But Gerald N. Rosenberg, writing two decades after Roe, shows that the number of doctors ready to perform abortions declined precipitously between 1982 and 1995.13 The actual number of abortions has also decreased markedly. Whether these changes are due to harassment of abortion clinics, moral concern among doctors about a process that destroys human fetuses, or some combination of these and other factors is unclear. What is evident, is that lack of providers makes it difficult for women in many states, even populous ones, to exercise what the Supreme Court has said is their constitutional right.

Immigration and Naturalization Service v. Chadha (1983) produced different but equally hostile and ultimately more successful reactions. There the Court invalidated a very common congressional device, the “legislative veto.” In scores of statutes since 1931, Congress had authorized the executive to exercise certain powers; at the same time, however, it had asserted the authority of one or both houses to veto actions taken under those grants. The purpose of this arrangement was to avoid resort to ordinary legislation, which, under the constitutional document, risks a presidential veto. In Chadha the attorney general had, under statutory authority, suspended the deportation of an alien, but the House had subsequently adopted a resolution vetoing the suspension, as also authorized by statute. The Supreme Court literally applied the textual requirement that all proposed legislation must be presented to the president for his signature or disapproval and found this effort to bypass the president unconstitutional.

Justice Byron R. White dissented. Noting that some 200 statutes provided for a legislative veto, he contended that this device had become a central means by which Congress secures the accountability of executive and independent agencies. Without the legislative veto, Congress faces a Hobson’s choice: Refrain from delegating authority, leaving itself with a hopeless task of writing laws with the requisite specificity to cover endless special circumstances across the entire policy landscape; or abdicate its lawmaking function to the executive branch and independent agencies. To choose the former would leave major national problems unresolved; to opt for the latter would risk unaccountable policymaking by those not elected to fill that role. In fact, after Chadha, Congress avoided both alternatives. Legislative committees found various formal and informal ways (including exchanges of promises not to cut budgets in return for promises to consult about policies) to continue their supervision of administrative action. (Reading 14.4.)

Even more strikingly negative were the reactions of the states to Furman v. Georgia (1972). There, five members of the Court had ruled that capital punishment, as it was then imposed, violated the Constitution. In his dissenting opinion, Chief Justice Warren Earl Burger noted that only two (William J. Brennan, Jr. and Thurgood Marshall) of the five had claimed that capital punishment was unconstitutional under all circumstances, thus making it possible for states to rewrite their laws to meet their objections. “It is clear,” Burger asserted, “that if state legislatures and the Congress wish to maintain the availability of capital punishment, significant statutory changes will have to be made. ... [L]egislative bodies may seek to bring their laws into compliance with the Court’s ruling by providing standards for juries and judges to follow ... or by more narrowly defining crimes for which the penalty is imposed.” Privately, however, Burger described his suggestion futile, lamenting: “There will never be another execution in this country.”14 As it turned out, he was dead wrong: Within three years after Furman, two-thirds of the states had rewritten their death penalty laws to overcome the defects of the old ones. In Gregg v. Georgia (1976) and its companion cases, the Court upheld, at least in principle, most of the new statutes.


However pessimistic Burger was, he of course had hoped that his dissent would lead states to revise their laws. In other instances, judicial decisions—like all decisions—can have important but unintended effects, as Dred Scott v. Sandford (1857) so well illustrates. Writing for the majority, Chief Justice Roger Brooke Taney, who had freed his own slaves because he thought slavery was morally wrong, wrote the opinion of the Court. On an historical record that was, at best, dubious, he found, first, that the framers of the constitutional text had not considered black people, whether slave or free, as citizens. Second, it followed that a black man could not invoke the jurisdiction of federal courts to hear disputes between citizens of different states. Third, Congress could not prohibit slavery in the territories because such a ban would take away the slave owner’s “property” without due process of law. Thus Scott had remained a slave even when his master took him into a “free territory.”


Taney and the other justices in the majority thought that they were solidifying the Union by putting an end to the bitter debate about how (or even whether) Congress should regulate slavery in the territories. The result was dramatically and catastrophically different. Not only was the actual holding that Scott was still a slave meaningless (his new owner soon freed him), but the Court’s opinion on the broader issues only deepened divisions between North and South and helped make bloody civil war more probable. Later, the opening sentence of the Fourteenth Amendment specifically repudiated Scott’s pronouncement that African Americans could not be citizens: “All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.” 


The Fourteenth Amendment did not mark the first or the last time Congress has used constitutional amendments to reverse the Court’s constitutional doctrine. The initial instance involved the Eleventh Amendment, adopted in 1795 to override the Court’s interpretation in Chisholm v. Georgia (1793) that a citizen of one state could use a federal court to sue another state for monetary damages. Pollock v. Farmers Loan & Trust Co. (1895) provided a third occasion. A 5–4 majority, with a senile justice casting the decisive vote, ruled that the constitutional text forbade the federal government to levy a tax on personal incomes; but the Sixteenth Amendment, ratified in 1913, explicitly authorized such a tax. The Twenty-sixth Amendment (1971) reversed the doctrine of Oregon v. Mitchell (1970) that Congress could not fix the voting age at eighteen for state and local elections. Moreover, as Chapter 11 noted, congressional staff, as well as the staff of interest groups, continually monitor judicial decisions construing federal statutes; and Congress itself frequently passes new legislation to expand, limit, reinterpret, or reverse those interpretations. Between 1967 and 1990 alone, Congress enacted legislation to “correct” more than 340 pieces of statutory interpretation by federal courts.15
Explaining and Assessing Effects

It is obvious that the Supreme Court’s decisions have had widely varying results, many of which the justices did not anticipate. The real problem lies in explaining why some decisions have been more effective than others in carrying out the policies immanent in the Court’s opinions. Philip B. Kurland, a former clerk to Justice Felix Frankfurter and a noted professor of law at the University of Chicago, offered a set of tests for the effectiveness of a controversial Supreme Court ruling:

The first requirement is that the constitutional standard be a simple one. The second is that the judiciary have adequate control over the means of effectuating enforcement. The third is that the public acquiesce—there is no need for agreement, simply the absence of opposition—in the principle and its application.16
Bush v. Gore (2000), which effectively settled the presidential election of 2000, came close to meeting all three of Kurland’s criteria. First, although the opinion of the Supreme Court was intellectually muddled, it justified a clear and simple decision: Florida could not re-examine disputed ballots to determine for which candidate they had been cast. Second, the order was immediately directed to the state supreme court but the officials who ultimately had to carry it out were the governor (George Bush’s brother), the person who certified electors (one of George Bush’s campaign managers), and the state legislature, which was controlled by Republicans. None of these people was averse to stopping the recount before it could be determined if Bush had really won. Third, the country had gone more than a month without knowing who the next president would be, and public opinion polls showed that a majority of people had tired of the whole controversy.

Earlier, several scholars had used a larger sample of cases to test the utility of Kurland’s standards as well as a few of their own devising. For example, in attempting to explain circumstances that lead federal agencies to comply (or not) with judicial decisions, James F. Spriggs II homed in on a version of Kurland’s second factor, the specificity of the Court’s opinion, and found that item was, indeed, a significant determinant of an agency’s compliance. But also important were the agency’s preferences and the degree to which it had the support of interest groups.17
Studies examining the reactions of other actors, including judges of lower courts, Congress, the president, and the states show that if (1) the Court’s prestige is high, (2) the case concerns a matter over which the Court’s jurisdiction is clear, (3) the Court issues a direct order (or commands a lower court to do so) to a named official, (4) to perform or not perform a specified act, (5) that is within the official’s power to perform or not to perform, and (6) the Court’s decision does not run against the grain of the opinion dominant in the official’s constituency, then there is a very high probability that the decision will be carried out. One can place a negative in front of all six circumstances and predict with a high degree of accuracy that the decision will not be carried out. As soon as one of these six circumstances changes, the accuracy of prediction plummets.18 (See Reading 14.1.)

Scholars have also been concerned with broader questions associated with the consequences of judicial decisions: To what extent can courts, acting alone, generate meaningful social and political change? Long ago, students of the presidency concluded that the White House can seldom bring about lasting changes in public policy. Success typically requires not only strong presidential action, but also new legislation—including, very importantly, appropriations—from Congress, enthusiastic enforcement from administrative agencies, sympathetic treatment from courts, and, not least, the active support of politically skilled interest groups. Public policy is almost always the product of a process, a series of actions and reactions, not of a single decision by a legislative, executive, or judicial institution. And this interactive process starts—or sometimes even stops—with the action of an interest group or one of the formal political institutions. Thus it was hardly surprising when Gerald N. Rosenberg19 (Reading 14.5) found that Brown v. Board (1954) produced little integration in public schools in the South until Congress, at the insistent urging of President Lyndon B. Johnson, the Department of Justice, the U.S. Commission on Civil Rights, and the broader Civil Rights Movement, had enacted the Civil Rights Act of 1964. This statute put the federal spending power and criminal laws behind desegregation. Then the Voting Rights Act of 1965 utilized federal authority to allow blacks to use their right to vote to retire state and federal officials who wished to continue governmentally imposed racial discrimination.

Rosenberg’s specific finding is correct: Prior to 1964, there was little desegregation in southern public schools. His broader claim, however, that Brown “contributed little” to furthering the cause of civil rights, is somewhat like an assertion that Marbury v. Madison (1803) (Reading 2.2) was unimportant because William Marbury never got his commission. Civil rights bills had been introduced in almost every Congress since the end of Reconstruction; not one them became law, even those that President Truman had fiercely supported. Southern political influence in Congress was great but so was their basic constitutional argument: In a series of decisions beginning with Plessy v. Ferguson in 1896, the Supreme Court of the United States had held that it was legitimate for states to treat blacks and whites differently.

Then, on May 17, 1954, Chief Justice Earl Warren said for a unanimous Supreme Court that, like the Declaration of Independence, the American constitutional order forbade a caste society. Many of us living in the twenty-first century find it had to grasp what a radical statement this was. The Court shook the roots of a way of life, and not only of the South but of the entire nation. White clergy, in the South as well as the North, were quicker than politicians to understand the moral revolution that had begun. Within weeks of Brown, many ministers, priests, and rabbis were preaching that their colorblind God had always endorsed the gospel of Earl Warren and Thomas Jefferson: “All men are created equal.” And African Americans understood the moral and constitutional messages. They tired of the long, slow fight the NAACP had waged in the courts and, led by people like the Rev. Martin Luther King, Jr., and joined by white sympathizers, marched in the highways, sat in at restaurants, and defied the police who assaulted them with clubs, water hoses, and attack dogs. These men and women demanded—they did not request—the rights the Supreme Court had said the American constitutional system provided. Their struggle was difficult, at times bloody, and has not yet ended; but their hymn “We Shall Overcome” has come much closer to reality. Before Brown, white supremists could claim that they were the party of the “Constitution.” But Brown fundamentally changed that situation. Now segregation was a constitutional outlaw. As Eldridge Cleaver, one of the leaders of the Black Panthers, wrote:

Prior to 1954, we lived in an atmosphere of novocain. Negroes found it necessary, in order to maintain what sanity they could, to remain somewhat aloof and detached from “the problem.” We accepted indignities and the mechanics of the apparatus of oppression without reacting by sitting-in or holding mass demonstrations. Nurtured by the fires of the controversy over segregation, I was soon aflame with indignation over my newly discovered social status.20
Cleaver and his Panthers preached and practiced violence against whites. The Rev. Martin Luther King, Jr., was more effective in preaching and practicing passive resistance as a means of persuading whites (and Blacks) that racial discrimination was morally as well as constitutionally wrong. Rather than stressing litigation, he relied on demonstrations and marches as well as on speeches; but he, too, fully understood how the Justices had made straight the path toward his dream of racial equality. Linking divine and human law, he said: “If we are wrong, the Supreme Court of this nation is wrong. If we are wrong, God Almighty is wrong.”21 In his hands, both forms of law were powerful instruments.

In sum, no Brown, no Civil Rights Movement, no Civil Rights Act of 1964, and no Voting Rights Act of 1965, at least within the lifetime of anyone reading this book. More generally, we can say that, although judicial decisions alone are usually insufficient to generate change, those rulings, especially when explained by eloquent opinions, can energize interest groups, sway public opinion, and even convince elected officials, if not of the rightness of the court’s decision, at least of the prudence of worrying about reelection. In these ways, direct and indirect, judges can help reset the agendas of legislative and executive officials, just as a president or group of senators can help set the agendas of their own and other branches of government. Like the president from his “bully pulpit,” the Supreme Court, when it enjoys high public respect, can play the role of “republican schoolmaster,” providing the public with an “example of the way good republicans should behave.” (see Reading 14.7.)

Why scholars vehemently disagree over whether judicial fora can or do generate real social or political change or both is itself an interesting question. At least part of the answer, as we have indicated, lies in the constantly reacting nature of the American political system. A judicial ruling, like a presidential decision or an act of Congress, is only one element in a complex battle that often begins in the private sphere, is waged in various political arenas, and will return to those arenas—if, indeed, it ever completely leaves them—after judges have had their say. Furthermore, it is likely that most important issues will also reappear in the courts for fresh decisions, and do so not once but several times before they are finally settled, forgotten, or, what is most likely, superseded by new problems of public policy.22 “The Supreme Court,” James Levine has said, “is better understood as a catalyst of change rather than as a singular effector of change.”23
The real question, the most difficult question, is not whether courts can bring about important changes in public policies and public attitudes, but to what extent and under what circumstances can they do so. Unlike physical scientists, scholars who study political behavior can seldom isolate a single phenomenon and hold all other factors constant. Rather, we typically look at a tangled—and moving—web of events; pulling the judicial thread out is usually impossible. So far scholars have identified rather than solved such problems, but they continue to try to untwist the knotted threads of public policy making.
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“[W]e hope to move away from idiosyncratic, case-by-case or policy-by-policy analyses toward a general theoretical understanding of the events that may follow a judicial decision.”

14.1 Judicial Policies: Implementation And Impact

Bradley C. Canon and Charles A. Johnson

In this excerpt the authors introduce the notion that judicial decisions are not self- implementing, and that courts must frequently rely on other courts or on non-judicial actors in the political system to turn law into action. Moreover, the implementation of judicial decisions is a political process; the actors upon whom the courts must rely to translate law into action are usually political actors and are subject to political pressures as they allocate resources to implement a judicial decision.
[O]ur aim is not to study the aftermath of every judicial decision; instead, we want to make general statements about what has happened or may happen after any judicial decision.1 That is, we hope to move away from idiosyncratic, case-by-case or policy-by-policy analyses and toward a general theoretical understanding of the events that may follow a judicial decision. ...

The first step in understanding any political process is to develop a conceptual foundation upon which explanations may be built. We will organize our presentation of what happens after a court decision around two major elements: the actors who may respond to the decision and the responses that these actors may make. Focusing on these two elements enables us to define more precisely who is reacting and how. In studying the responses to judicial policies, we describe and attempt to explain the behavior following a court decision—specifically, what the behavior is, its antecedents, and its consequences. Hence, when we discuss impact, we are describing ... general reactions [following] a judicial decision. When we discuss implementation, we are describing the behavior of lower courts, government agencies, or other affected parties as it relates to enforcing a judicial decision. When we discuss what many would call compliance/noncompliance or evasion, we are describing behavior that is in some way consistent or inconsistent with the behavioral requirements of the judicial decision.

Figure 1 presents a schematic diagram of the different sets of actors, referred to as populations, that may respond to a judicial policy. The organization of these populations is essentially a functional one, in which their roles in shaping the impact of judicial decisions and their influence on the ultimate impact of judicial policy differ.

The Interpreting Population

For any appellate court decision, the actor most often charged with responding to a decision is a particular lower court, often a trial court. Moreover, in our common law system many appellate court decisions become policies used in deciding future cases. In a general sense, therefore, a higher court’s policy affects all lower courts within its jurisdiction. This set of courts is known as the interpreting population. (This population may include state attorneys-general or other non-judges who have an official role in interpreting the law.) The interpreting population, as the name implies, responds to the policy decisions of a higher court by refining the policy it has announced. Such refinements could have the effect of enlarging or [of] limiting the original policy. This population, in other words, interprets the meaning of the policy and develops the rules for matters not addressed in the original decision. Of course, all populations must “interpret” the decision in order to react to it. Interpretations by lower courts, however, are distinguished from other interpretations since theirs are viewed as authoritative in a legal sense by others in the political system. Hence, this population provides “official” interpretations of a court policy applicable to the other populations under their jurisdiction.

The Supreme Court’s Roe decision launched the judiciary into a new area of the law, which required considerable refining before complete implementation. Shortly after the decision was announced, lower state and federal courts began hearing cases presenting issues that had not been directly addressed in Roe. In Florida, for example, the issue of a father’s rights were raised by a father who brought legal action to restrain the mother of his unborn child from obtaining an abortion. The lower court denied relief and the Florida Supreme Court affirmed that decision, arguing that the U.S. Supreme Court’s abortion decision was based on the mother’s “right of privacy” (Jones v. Smith, 1973). The decision to terminate a pregnancy was, therefore, purely the right of the mother and could not be subject to interference by the state or private individuals.

Meanwhile, in Arizona, another matter was before the courts. Arizona law prohibited the advertisement of any medicine or procedures that facilitated abortions. New Times, Inc., a local publisher, was convicted under this statute and appealed to the state supreme court. The conviction was reversed, since the Arizona abortion statutes were found to be similar to the Texas statute struck down in Roe v. Wade, even though the issue before the court was different from that decided in the original abortion cases (State v. New Times, Inc., 1973).

In each of these instances,...the issue before the court had not been addressed directly in the original decision. Consistent with the common law tradition, the lower courts had the responsibility of making authoritative interpretations of policy in light of the original Supreme Court decision. In their interpretations these courts could limit the application of the original policy, as did the Arizona trial court in convicting the publisher, or could facilitate its implementation, as did the Florida courts. ...

The Implementing Population

The lower courts apply a higher court’s policy only in cases that come before them. Higher court policies, however, usually affect a wider set of actors than those involved in lawsuits. We refer to this set of actors as the implementing population. In most instances, this population is made up of authorities whose behavior may be reinforced or sanctioned by the interpreting population. The implementing population usually performs a policing or servicing function in the political system—that is, implementors apply the system’s rules to persons subject to their authority. Prominent examples of this population are police officers, prosecutors, university and public school officials, and welfare and social security workers. In many instances, the original policy and subsequent interpretations by lower courts are intended to impose requirements or set limits on the behavior of the implementing population. A clear example of this activity involves decisions concerning police behavior with regard to the rights of criminal suspects.

When the services or practices of private concerns are subject to a judicial policy, the implementing population is composed of private individuals or institutions. For example, court decisions may require or strongly suggest that corporations implement policies against racial or gender discrimination or harassment. ...[H]owever, when a private organization has a choice (is not obligated to follow a policy), it is part of the consumer population. 

The implementing population may vary from decision to decision. For criminal justice decisions, prosecutors, police officers, and defense attorneys are the primary implementors. For environmental protection decisions, the implementors are most often federal and state environment protection agencies. Reapportionment decisions usually involve legislators as the implementing population. When judicial decisions require no action by government agencies, nongovernmental service agencies may be the implementors. Sometimes, there is no implementing population at all. For example, no one is charged with implementing a case such as New York Times Co. v. Sullivan (1964), which significantly decreased the applicability of libel law to public officials. The decision held that when public officials initiated libel suits against the media, they had to show a much greater degree of fault than did private persons who filed libel suits. Sullivan is implemented solely through court rulings made in the course of litigation.

The degree to which a court decision actually benefits those it was intended to benefit depends on the implementing actors and institutions whose activities are affected by the decision. Implementors’ reactions may range from full compliance to doing nothing. ...

The Consumer Population

Those for whom the policies are set forth by the court are identified as the consumer population. This population is the set of individuals (usually not affiliated with the government) who would or should receive benefits or suffer disabilities as a result of a judicial decision; that is, they gain or lose desired rights or resources. Criminal suspects, for example, benefit from judicial policies announced by the Supreme Court in the 1960s. African American students presumably benefited from school desegregation decisions following Brown v. Board of Education (1954). But they were disadvantaged by more recent judicial decisions limiting affirmative action programs in many public universities. Thus, some consumer populations may not benefit from a judicial policy. For example, juvenile court defendants suffer because they do not have the right of trial by jury; stockholders can suffer when their corporation is split up as a result of an antitrust ruling. And there are decisions under which members of the consumer population may either benefit or suffer, depending on their attitudes toward the policy. When led prayer was banned in the public schools (Abington School District v. Schempp, 1963), children who wanted to pray became disadvantaged and those who did not want to pray became advantaged.

The consumer population, depending on the policy involved, may include the entire population of the political system, as with judicial decisions concerning general tax legislation. For some decisions, however, a very limited population may be directly involved, such as criminal suspects under arrest. When the policy affects a specific sector but supposedly is for the public good (for example, antitrust decisions), a distinction between direct and indirect consumption must sometimes be made. Also, for some decisions there are two levels of consumer population, those who have to decide whether to offers some previously prohibited service and those who decide whether to use the service. For example, after Roe women could still not obtain legal abortions unless hospitals, clinics, and physicians were willing to perform them. ...[Most] medical facilities and doctors choose not to offer abortion services. 

Specifying the consumer population exactly may be troublesome in some cases. For example, while few would dispute that women with unwanted pregnancies are the consumers for the Supreme Court’s abortion decision, opponents would likely argue that unborn children are also consumers and receive catastrophic negative benefits from the abortion decision. Others might argue that fathers of unborn children or parents of underage, pregnant girls are part of Roe’s consumer population. ...

The Secondary Population

The populations we have discussed so far are those directly (at least potentially) affected by a judicial policy or its implementation. The secondary population is a residual one. It consists of everyone who is not in the interpreting, implementing, or consumer population for any given decision. Members of the secondary population are not directly affected by a judicial policy: however, some members may react to a policy or its implementation. This reaction usually takes the form of some type of feedback directed toward the original policy maker, another policy maker, the implementing population, or the consumer population.

The secondary population may be divided into four subpopulations: government officials, interest groups, the media, and the public at large. First, there are government officials. This subpopulation includes legislators and executive officers who are not immediately affected by the decision. Though usually unaffected directly, these individuals are often in a position to support or hinder the implementation of the original policy. This subpopulation is distinguished from other secondary subpopulations in that its members have direct, legitimate authority in the political system, and they are often the recipients of political pressure from the public. Clearly, for example, Congress and the state legislatures substantially affected implementation of Roe v. Wade with the passage of laws restricting the funding of abortions.

The second subpopulation is interest groups, which are often activated by court policies even when they are not directly affected by them. Subsequent actions by these groups may facilitate or block effective implementation of the judicial policy. National, state, and local pro-life organizations have worked diligently to discourage providers from offering abortion services and women from obtaining abortions. These groups have also maintained considerable pressure on public officials and the courts to limit the implementation of pro-choice policies.

The third subpopulation is the media, which communicate the substance of judicial policies to potentially affected populations. Included here are general and specialized media, which may affect implementation or consumption by editorial stance or simply by the way they report (or do not report) judicial policies. Media attention to a policy, descriptions of reactions to it, and support or criticism often can play a large role in determining the amount and direction of feedback courts and implementors get. Media reports of activities by pro-choice and pro-life groups have helped keep the abortion issue at the forefront of American politics.

The fourth subpopulation consists of members of the public at large, insofar as they do not fall within the consumer population. The most important segment of this subpopulation is attentive citizens—those who are most aware of a judicial policy. This segment includes individuals who may be related to the consumer population (e.g., parents of teenage girls seeking an abortion), politically active individuals (e.g., political party workers), or just people who follow the news pretty regularly. ...

Fluidity and Linkage Among Populations

The basis for the foregoing classification of populations is primarily functional. We may, therefore, on some occasions find that particular individuals are members of different populations in different circumstances. For example, it is entirely possible for an attorney general to be an interpreter for one judicial policy and an implementor for another. In the former instance, the attorney general would be issuing an authoritative, legally binding statement interpreting a judicial decision; in the latter instance, the attorney general would be charged with the responsibility of applying a judicial policy to some consumer population or of carrying out some order of the court. School boards may be implementors of a schoolhouse religion decision and consumers of a court decision changing the way the state finances the schools. Media outlets are consumers of a libel decision like Sullivan, but more often they are in the secondary population. Obviously, private citizens are in both the consumer and secondary populations, depending on the nature of the judicial policy.

Attorneys constitute a special set of participants whose function may vary from one setting to another. They assist the interpreting population when they argue for a particular interpretation of a higher court’s decision in briefs or oral arguments before lower court judges. They have a role in implementation when they insist that agencies follow the policies promulgated by a higher court. When they advise clients to take advantage (or not to do so) of a judicial policy, attorneys are playing a role as quasi-members of the consumer population. may insist that other participants follow or implement rules promulgated by a higher court.

Perhaps even more often, attorneys are called upon to give their interpretations of judicial policies for potential consumers, implementing groups, and, occasionally, secondary groups such as interested citizens or legislative bodies. Such interpretations are not official like those of the interpreting population. Often, however, their interpretations can be final, since paying clients usually act on lawyers’ advice; so it is reasonable to assume that such interpretations play an important role in accounting for the reactions of others to judicial policies. ...

In a broad sense, as they perform these functions, attorneys serve as linkages between various populations. They provide a means for the communication of decisions downward from higher courts to relevant actors, as well as being unofficial interpreters of these decisions. Their linkage activities may also prompt new litigation or feedback to the courts or other agencies, which, in turn, may affect the implementation of a decision.

Acceptance Decisions and Behavioral Responses

...We may observe a large variety of responses to judicial decisions, so precise distinctions are difficult to make. Nonetheless, we believe two general categories of responses are captured in the concepts of acceptance decisions and behavioral responses. The acceptance decision involves psychological reactions to a judicial policy, which may be generalized in terms of accepting or rejecting the policy. An individual’s acceptance decision is shaped by several psychological dimensions: intensity of attitude, regard for the policy-making court, perceptions of the consequences of the decision, and the respondent’s own role in society.

The intensity of a person’s attitude toward the policy prior to the court’s decision can be important. Most white southerners, for example, were extremely hostile toward policies of racial integration before Brown; thus their unwillingness to accept the decision was not surprising. Many people had similarly intense attitudes about...prayers in the public schools. Many minority groups felt strongly about affirmative actions. For most policies, though, feelings are not so intense. Few people feel strongly about such issues as the size and composition of juries or the application of the First Amendment guarantees to commercial advertising. In such instances the acceptance decision is less likely to be governed by prior attitudes.

Another dimension ...[involves]...regard for the court making the decision. People who view the U.S. Supreme Court favorably may be more inclined to accept a decision as legitimate and proper. Those who generally view the Court negatively or who believe it has [usurped] too much authority may transfer these views to particular decisions of the Court.

A third dimension relates to a person’s perception of the consequences of a decision. Those who may not quarrel with a decision in the abstract but believe it will have a serious and detrimental effect on society may be reluctant to accept it. In the 1950s, for example, many citizens feared that communism would expand in the United States as a result of the Supreme Court’s decisions granting due process to persons suspected of engaging in subversive activities. In the late 1990s many people worry that court decisions voiding affirmative action programs will make it more difficult for minority applicants to obtain jobs.

Finally, acceptance decisions are shaped by a person’s own rote in society. An ambitious judge, a school superintendent, or police chief may be reluctant to accept (publicly, at least) an unpopular judicial policy for fear that it will harm his or her career. Corporate officers or citizens may be unwilling to accept a decision if they think it will reduce their profits or cause them great inconvenience. Conversely, people may accept quite willingly decisions that are popular with the public or that bring them financial or other benefits.

Behavioral responses involve reactions that may be seen or recorded and that may determine the extent to which a court policy is actually realized. These responses are often closely linked to acceptance decisions. Persons who do not accept a judicial policy are likely to engage in behavior designed to defeat the policy or minimize its impact. They will interpret it narrowly, try to avoid implementing it, and refuse or evade its consumption. Those who accept a policy are likely to be more faithful or even enthusiastic in interpreting, implementing, and consuming it. Of course, nonacceptors may not always be in a position to ignore a decision or to refuse completely to comply with it. Malapportioned state legislatures, for instance, had little choice but to reapportion themselves after the Supreme Court established a “one person, one vote” criterion for legislative representation in the 1960s. People may adjust some of their behavioral responses to meet the decision’s requirements while they have other, less visible, behavioral responses that may more truly reflect their unwillingness to accept the decision. Conversely, acceptors may for reasons of inertia never fully adjust their behavioral responses to a new judicial policy.

Changes in policy often entail changes in rules or formal directives within an organization. But at the day-to-day level, norms, informal understandings, or even behavioral habits within an organization may set the tone. Public and private employers may, for example, adopt formal policies prohibiting sexual harassment, but many informally tolerate violations of those policies. Policy changes may also include changes in organizational structure or function....[The] delivery of [health care services related to abortion] changed after Roe v. Wade to the extent that currently most [abortion services] are provided by clinics, not hospitals.

Another type of behavioral response is the actions or inactions of those who consume the policy. Consumption decisions can be affected by the way the interpreting an implementing populations act. Consumers may respond to a court decision by using, ignoring, or avoiding it. For example, many lawyers do not advertise, even though the Supreme Court has ruled that they can do so (Bates v. Arizona, 1978). We must examine actual behavior, in addition to policy changes of corporations and agencies, if we are to better understand the consumption of judicial policies.

Feedback is another behavioral response to judicial policies. It is directed toward the originator of the policy or some other policy-making agency. The purpose of feedback behavior is usually to provide support for or make demands upon other political actors (including judges) regarding the judicial policy. Feedback is often communicated through interest groups or the media. Almost immediately after the Supreme Court announced its abortion decision, feedback in the form of letters to the justices began. Also, some members of Congress let the Court know of their displeasure with the abortion decision by introducing...[amendments to the Constitution] to overturn Roe. Manifestations of displeasure or support by various interest groups have been directed at the Court and other political institutions, such as Congress and state legislatures. In varying degrees, [these attempts at] feedback have led to modifications of the policy—as we can see in the Court’s Webster and Casey decisions...allowing states greater leeway in regulating abortion.2...

“[T]he largest proportion of stories about the Court’s denials of certiorari could not be deemed ambiguous at all. Rather, they were clearly wrong.”

14.2 Television News And The Supreme Court: All The News That’s Fit To Air?

Elliot E. Slotnick and Jennifer A. Segal

If there is one area where the propensity for misreporting the Court’s actions is most pronounced, that area would almost certainly be the media’s relatively infrequent forays into reporting on the Court’s docketing decisions and, in particular, its decision to not hear a case, the denial of certiorari. Indeed, when asked what television news did least well in its coverage of the Court, Supreme Court Public Information Officer Toni House bemoaned, “The cavalier attitude that they have about when we deny cert...which misleads people into thinking that we are ruling on things...I mean every time Dan Rather says, ‘The Supreme Court today upheld...’ I want to smack him. I pleaded with [CBS correspondents] Fred Graham and Rita Braver to stop him. He has got to know better. He’s been around too long.”...

The pronounced tendency of the media to misreport certiorari decisions has not gone unnoticed by the justices themselves. Indeed, Justice Ginsburg, for one, has written:

Still too often, in my view, the press overstates the significance of an order denying review. Headlines, particularly, may be as misleading as they are eye-catching. For example, when we declined to review a decision of the Illinois Supreme Court in what has come to be known as the “Baby Richard” case, one headline read: “Controversial Illinois Adoption Rule Upheld: Without Comment, Supreme Court Affirms Biological Father’s Right to ‘Baby Richard.’” And when we declined to hear a constitutional challenge to a curfew for minors in Dallas, Texas, a headline reported: “High Court Appears to Uphold Curfews.”

...

On the Meaning of Certiorari Denials

Developing examples of mischaracterizations of Court actions such as certiorari decisions would not be significant if the media were not the major source of public information about the Court or if, indeed, decisions on certiorari were generally tantamount to definitive decisions on the merits with widespread precedential value. The dominance of the media, however, particularly television, in informing people of the Court’s work has been well documented. Katsh has noted that most people claim to receive all of their information from television, while Iyengar and Kinder have argued, “As television has moved to the center of American life, TV news has become Americans’ single most important source of information about political affairs.” Clearly, ...“Public awareness of Supreme Court decisions depends heavily on the quality of coverage provided by the mass media.”

Answering the question of whether the Court’s decision to not hear a case has substantive meaning is somewhat more difficult, and, indeed, persuasive arguments have been made on both sides of the question. In a technical and legal sense, of course, all that a certiorari denial means is that the Supreme Court, utilizing its appellate discretion, has refused to hear a case, thereby leaving a lower court decision and its immediate holding undisturbed. This formal view of certiorari denial suggests that the Court, in not hearing the case, has not given any indication whatsoever of where it stands on the merits of the lower court judgment or on the issues involved. Consequently, the lower court decision carries no broad legal precedential or policy significance.

Many justices and commentators have consistently and aggressively insisted that this minimalist perspective on the meaning of decisions not to decide is, indeed, an accurate one. Felix Frankfurter argued the position most frequently and in greatest detail. At the most general level, Frankfurter noted that “a denial no wise implies agreement” with a lower court decision. Rather, “It simply means that fewer than four members of the Court deemed it desirable to review a decision of the lower court as a matter ‘of sound judicial discretion.’”...1
Nevertheless, many analysts and jurists continue to dispute this minimalist interpretation of certiorari denials, often taking as their starting point additional words in Justice Jackson’s Brown v. Allen (1953) concurrence: “Some say denial means nothing, others say it means nothing much. Realistically, the first position is untenable and the second is unintelligible. ... The fatal sentence that in real life writes finis to many causes cannot in legal theory be a complete blank.”...

Television Coverage of Certiorari Decisions in the 1989–90 Term

...We have isolated for analysis all network newscast stories from the Court’s October 1989 term that were, in fact, focused on docketing decisions, whether or not they were characterized in that fashion by the newscast. In the analysis that follows we will assess both the nature and the magnitude of television’s propensity to misreport the Court’s certiorari decisions.

...[T]he stories were coded according to the Court’s actual action in the case at hand (whether it granted or denied certiorari); how the network portrayed the Court’s action (whether certiorari was granted or denied or whether the case was treated as a decision on the merits); whether the network projected any policy motivation, direction, or implications from the Court’s action; and how definitive the Court’s action actually was. This information was crucial in assessing the nature of the networks’ coverage of the Court’s docketing decisions during the term examined here. Our analysis demonstrated that while the networks’ reporting of grants of certiorari was, for the most part, accurate, reporting of the Court’s denials of certiorari was considerably more problematic.

Of the forty-two stories on docketing decisions broadcast by the three networks on their evening news programs, thirteen (31.0%) covered the Court’s granting of certiorari (see Table 1). Nine of these stories (69.2%) reported on three different cases involving important, controversial issues. These cases centered on flag burning, discrimination against women of childbearing age in work involving hazardous chemicals, and abortion counseling. Each of these certiorari grants was reported by each of the networks, with only [the flag burning case] actually decided on the merits in the October 1989 term. The remaining four stories focused on four other grants, each reported by only one of the three networks. They involved issues of mandatory life sentencing without the possibility of parole for those in possession of specified amounts of cocaine, a search-and-seizure case involving the establishment of road blocks to catch drunk drivers, a federalism question centering on state control of the deployment of national guard troops, and a trial procedure question of whether an alleged child abuser has the right to face his or her accuser.

Obviously, these cases represent only a small proportion of those that were actually granted certiorari during the 1989–90 term. Such sparse coverage is not at all surprising, however, as stories on the Court’s docketing decisions, particularly the granting of certiorari as distinct from a controversial denial, will generally be less newsworthy and television friendly than a report on a dramatic (and predictably scheduled) oral argument or an emotionally laden and divisive Supreme Court ruling. Television reporters covering the Court today do not have the Court as their sole assignment and, consequently, do not have sufficient time to invest in studying the Court’s docketing decisions, which would be necessary to flesh out more than the occasional and seemingly compelling certiorari story, particularly in a setting where such a story would face substantial barriers to getting on the air. As noted by NBC’s Pete Williams, “It just depends on how big the case is. I mean the term limits case we covered every step of the way. We covered it when they granted cert, we covered it when It was argued, we covered it when it was decided.” Generally, however, the television Court reporter lacks the luxury of paying much attention to the Court’s docketing choices. ...

As one would expect, the stories that did address certiorari grants received very little airtime or prominence in the network newscasts. Ten of the stories were thirty seconds or less, and twelve were presented after the newscast’s first commercial break. Only two stories, both about the abortion counseling case, included considerable substantive information such as the identification of the litigants or interested groups, the case facts, and the case history. Nearly half of the stories (6) offered absolutely no such substantive information, with the remainder including bits and pieces of information. Thus, despite the importance of many of the issues that were the subject of these cases, stories covering their certiorari grants were not very substantial.

Nevertheless, and of primary importance to this analysis, all thirteen of these certiorari grant stories reported accurately the Court’s decision to review the case at issue. Language such as the Court agreed to “decide,” “take up,” “take on,” make “a quick ruling,” “review,” “hear arguments,” and “consider” made the action in the Court’s decision to grant certiorari quite clear. The same, however, is far from true for the stories covering the Court’s denials of certiorari, the focus of the remainder of this analysis.

Twenty-nine of the forty-two stories (69.0%) focusing on the Court’s docketing decisions concerned the decision to deny certiorari....The certiorari denial stories fell broadly into four issue areas: equal protection, privacy, abortion, and the First Amendment. The greatest number of stories (10, 34.5%) were about abortion-related cases, despite the fact that these cases constituted only four of the eighteen. These four cases concerned Operation Rescue blockades and demonstrations in Atlanta and New York, the use of racketeering laws to sue antichoice groups, and the legitimacy of tax exemptions for the Roman Catholic Church when it has engaged in antichoice lobbying.

Cases involving the issue of equal protection, including gender discrimination in a Maryland country club, the rights of homosexuals in the armed services, school programs for handicapped children, and an affirmative action suit by Gulf Oil employees were the focus of six stories. Five stories centered on privacy concerns, including three cases about random drug testing, one about seat belt laws, and another about cordless phones. The First Amendment was the focus of two cases that were covered in three stories, two about school dances in a public high school and the other about the sinking of the Greenpeace ship, Rainbow Warrior. Finally, three other cases were the focus of five stories, three about a case that proposed the reevaluation of the trust fund established for the victims of the Dalkon Shield, a faulty birth control device, one about a case involving disputed water rights in Wyoming, and one about a case questioning the immunity from liability for caseworkers involved in the placement of children in foster-care homes.

Thus, the eighteen certiorari denials reported on involved some of the most contentious political issues of the day, particularly as they related to the abortion, equal protection, and privacy domains. This is not surprising since such issues allowed for interesting television stories and were likely to be attractive to the most television viewers. Nevertheless, it must be underscored that these eighteen certiorari denials constituted a minute proportion (substantially less than 1 percent) of the total number of denials made by the Court during its 1989–90 term (n54,705) and, by no means, could they be considered broadly representative of all matters the Court chose not to hear. Thus, not surprisingly, viewers were exposed to very select types of cases that were denied certiorari, and they were exposed to only a very few of them.

As was the case in the stories covering the granting of certiorari, almost all of the certiorari denial stories were quite short and not prominently placed in the broadcast....[Moreover,] none of the networks did a very thorough or accurate job in presenting a picture of what the Court had actually done.

Indeed, inaccuracy in the newscasts’ characterization of the Court’s action is clearly the most important deficiency of these stories. In contrast to the stories about grants of certiorari, most of the stories about certiorari denials (22, 75.9%) were coded as fundamentally inaccurate or, at best, misleading or ambiguous in reporting what the Court had done. In nearly half of the certiorari denial stories (14, 48.3%), the Court’s actions were blatantly misreported as decisions on the merits rather than as denials of certiorari. In eight additional stories (27.6%), the terminology used was sufficiently ambiguous to cause the viewer considerable difficulty in determining whether a merits decision had been made or cert had been denied. (In our own coding of these instances, it was only after extensive investigation that we could determine that the cases that were the subject of these “ambiguous” reports were, indeed, denials of certiorari.) Only seven of the twenty-nine stories about denials of certiorari (24.1%) were reported clearly and accurately as Supreme Court decisions not to hear a case! ...

Ambiguous Language

Ambiguous language such as “refused to overturn” was used in a number of stories including one about the ban on homosexuals in the military. As ABC’s [Peter] Jennings stated, “In Washington, the Supreme Court has refused to overturn the regulation that forbid acknowledged homosexuals from being members of the armed forces,” language suggesting that the case had been heard by the Court and that an existing policy had been left in place (2/26/90). [Tom] Brokaw used similar terminology in NBC’s story on the same case (2/26/90).

In a story about the Dalkon Shield settlement, CBS’s Dan Rather reported that “the U.S. Supreme Court turned down the last major challenge and cleared the way today for a $2.5 billion dollar settlement for women injured by the Dalkon Shield birth control device” (11/6/89). The Court’s action in a random drug testing case was also misreported when Rather stated:

The U.S. Supreme Court today gave qualified approval for random drug testing among government workers in sensitive jobs. The Supreme Court turned down appeals from Justice Department employees and civilian army counselors. (1/22/90)

In this instance, imprecise characterization of the Court’s action is linked with the assertion of a substantive direction in the Court’s holding, thereby compounding the problem.

In reporting this same case quite similarly, NBC’s Brokaw stated that, “mandatory drug laws got another vote of confidence today from the Supreme Court. Without comment, the Court rejected challenges to two testing programs for justice Department employees with top security clearance and for the Army’s civilian drug counselors” (1/22/90). Finally, when reporting on a petition by a pro-choice group to take away the tax-exempt status of the Roman Catholic Church, Rather stated, “Justices, without comment, killed a lawsuit by an abortion rights group” (4/30/90).

These examples illustrate some of the language which we conservatively (and, we feel, generously) characterized as ambiguous or misleading for this analysis, that was used in many of the stories about the Court’s decisions to deny certiorari. While phrases such as “turned down,” “refused to overturn,” “rejected challenges,” and “killed a lawsuit” may have appeared to professionally trained ears as indirect or imprecise ways of describing certiorari denials, such a characterization would not likely be drawn by an average television newscast consumer. It is much more likely that the typical viewer of the evening’s news would interpret this language to mean that the Court had heard a case and rendered a substantive judgment. (Even we, as noted previously, had difficulty determining from such news stories what type of action the Court had taken and several errors were made in our initial coding.) In the most positive light, then, the networks failed to portray clearly and accurately the Court’s action in these stories.

Blatant Error

Most important, the largest proportion of stories about the Court’s denials of certiorari could not be deemed ambiguous at all. Rather, they were clearly wrong. The most frequently used word to characterize the Court’s action in such stories was upheld. In reporting on the Court’s decision to deny certiorari to the petition challenging a ban on dances in public schools, Brokaw reported that “the Court upheld a ban on dances in the public schools of Purdy, Missouri, where many people are Southern Baptists who believe that dancing is sinful and satanic” (4/16/90). On April 30, Brokaw stated in a story about one of the cases of random drug testing that “the Court upheld random drug testing of thousands of air traffic controllers and other Transportation Department employees in safety-related jobs.” The clear implication of these and other stories was that the Court had made a decision on the merits of the cases rather than denying them certiorari.

Other reports included the equally misleading and erroneous words ruled or ruling, stating clearly that a decision had been made. Bob Schieffer of CBS News, when reporting on a case regarding special education programs in public schools for handicapped children, stated that “in effect, today’s ruling means that these schools must keep trying to find programs that will help these children” (11/27/89). Similarly, when explaining the Court’s action in the aforementioned case involving dances in public schools, Brokaw reported, “The U.S. Supreme Court ruled today on an issue that most youngsters in this country say is a fundamental right: the school dance” (4/16/90).

Somewhat different, yet similarly misguided, language was used in other stories. When reporting on the case of the sinking of Greenpeace’s Rainbow Warrior, Rather stated, “The Supreme Court today refused to force the U.S. Central Intelligence Agency to release documents on the 1985 sinking of the Rainbow Warrior” (2/26/90). Jennings, in ABC’s coverage of the public school dances case, reported that “the Supreme Court has left in place a law that bans a high school in...Missouri from holding school dances” (4/16/90). And in the case involving the attempt to revoke the Roman Catholic Church’s tax-exempt status, Jennings reported, “The Court...rejected an effort to strip the Catholic Church of its tax-exempt status” (4/30/90).

Another variant of the misreporting of a certiorari denial came in a setting where the Court’s inaction was linked to its definitive ruling in a prominent case (Baltimore City Department of Social Services v. Bouknight) that was part of our leading case sample for 1989–90. The Bouknight case was covered at all three decision stages by CBS News. When the merits ruling in Bouknight was reported in a lengthy (about two and a half minutes) piece on decision day, Dan Rather described another “related” Supreme Court action (Babcock, By and Through Babcock v. Tyler) at the end of the piece: “In another child abuse case today, the Supreme Court let stand a ruling that public social workers may not be sued when children suffer abuse in Court-approved foster homes” (2/20/90). Babcock was, however, simply a certiorari denial, and, we should add, the Bouknight case itself was a Fifth Amendment self-incrimination ruling where the legal issue did not deal with the issue of child abuse per se.

Each of these examples illustrates the extent to which network newscasts can be misleading in their reporting of the Court’s actions. Television viewers were very likely to believe that the Court had made decisions on the merits in each case when, in fact, the justices had actually denied certiorari in each of these cases except, of course, Bouknight.
Perhaps the most blatant misreporting of certiorari denials during the 1989–90 term occurred in the stories about the demonstrations and protest activities of the antiabortion group Operation Rescue. On May 14, 1990, both ABC and CBS reported on the Court’s refusal to hear the group’s assertion that blocking access to abortion clinics in Atlanta, Georgia, was protected by the First Amendment’s guarantee of free speech. Ted Koppel of ABC introduced the story by reporting that “before the Supreme Court a defeat today for the antiabortion group Operation Rescue. The Court said that a claim of free speech does not give them the right to block access to abortion clinics in Atlanta, Georgia.”...

CBS’s coverage of this case was, perhaps, even more misleading. Schieffer reported: 

The Supreme Court split five to four today and upheld a ban on antiabortion demonstrators who tried to block entrances to Atlanta abortion clinics. The Court rejected the demonstrators’ arguments that they were just exercising free speech.

Beyond using the words upheld and rejected...arguments, all of which imply that the Court made a substantive decision, Schieffer’s report included the outcome of a vote taken by the justices. By reporting the vote, it appeared (even to us) that the justices had made a decision on the merits. After extensive but unsuccessful searching for such a decision, we found evidence indicating that the vote was actually taken to determine whether an application by Operation Rescue for a stay should be granted. By a vote of five to four, the application was denied.

If this was not confusing enough, a week later (5/21/90) each of the three networks aired stories about Operation Rescue’s activities in New York. In this instance the presentation of the litigation setting, which was, indeed, a certiorari denial, was quite problematic. Further, the stories included erroneous references to the earlier Atlanta case, treating it as if a merits decision had been made. For instance, Jennings reported:

There has been a second legal defeat at the Supreme Court for the antiabortion group Operation Rescue. The justices today agreed with lower courts, which ruled the Operation Rescue pickets may not block access to abortion clinics in New York. Last week the Court made a similar ruling for clinics in Atlanta.

CBS’s explanation of the Court’s action went even farther down an erroneous road. The opening visual headline for the evening’s newscast was, “The Supreme Court Bans Abortion Clinic Blockades”—not the best of beginnings! Dan Rather introduced the story by reporting:

The U.S. Supreme Court approved new limits today on protests by antiabortion groups. The justices upheld a permanent ban on demonstrators who physically try to block entrances to abortion clinics. Today’s ruling was on a case from New York.

In an expansive follow-up report, [CBS’s] Rita Braver repeated the problematic reference to the Atlanta case stating that “last week the Court voted five to four to allow a temporary ban against Operation Rescue to stand in Atlanta. But today’s action is considered even more significant because it involves a permanent ban and can have an impact on similar cases now under way in other states.”

Elaborating on the seeming implications of the “case,” Braver opined, “The Supreme Court action is bad news for Operation Rescue...Abortion rights activists call it a victory for them.” Confirmatory interviews were then conducted with spokespersons for the Legal Defense Fund of NOW and the Feminist Women’s Health Centers.

For NBC, Tom Brokaw reported that “today, the U.S. Supreme Court upheld the ban on [blocking entrances to abortion clinics] by Operation Rescue in the New York City area. Last week, the Court let stand a similar ban against the group in Atlanta.”

These five stories about two abortion-related cases sharply illustrate the extent to which the network news programs may misreport the activities of the Court. Both cases were, at some level, denied review by the Supreme Court, yet the stories that aired about them gave the distinct impression that the Court had made a decision on the merits in each case. This impression was further substantiated for the Atlanta case by subsequent references in the stories about the New York case. Moreover, in addition to mischaracterizing certiorari denials as merits decisions, these examples also demonstrate that network newscasts may unjustifiably draw broad policy implications from the Court’s certiorari action. Anyone viewing these stories (as well as the other seventeen that we have characterized as reported ambiguously, at best, or as merits decisions at worst), regardless of which channel they were watching and how knowledgeable they were about the Court, would have likely misperceived the nature of the action the Court had taken and its public policy implications. ...

“...to promulgate jurisdiction in the abstract is meaningless.”

14.3 Baker V. Carr

369 U.S. 186 (1962)

Justice Felix Frankfurter’s plurality opinion in Colegrove v. Green (1946) warned that courts would enter a “political thicket” if they tried to settle disputes over legislative districting. Sixteen years later, when Baker v. Carr (Reading 6.3) held that legislative apportionment presented questions appropriate for judicial determination, Frankfurter again predicted dire consequences.
Mr. Justice Frankfurter, whom Mr. Justice Harlan joins, dissenting. 

The Court today reverses a uniform course of decision established by a dozen cases, including one by which the very claim now sustained was unanimously rejected only five years ago. The impressive body of rulings thus cast aside reflected the equally uniform course of our political history regarding the relationship between population and legislative representation—a wholly different matter from denial of the franchise to individuals because of race, color, religion or sex. Such a massive repudiation of the experience of our whole past in asserting destructively novel judicial power demands a detailed analysis of the role of this Court in our constitutional scheme. Disregard of inherent limits in the effective exercise of the Court’s “judicial Power” not only presages the futility of judicial intervention in the essentially political conflict of forces by which the relation between population and representation has time out of mind been and now is determined. It may well impair the Court’s position as the ultimate organ of “the supreme Law of the Land” in that vast range of legal problems, often strongly entangled in popular feeling, on which this Court must pronounce. The Court’s authority—possessed neither of the purse nor the sword—ultimately rests on sustained public confidence in its moral sanction. Such feeling must be nourished by the Court’s complete detachment, in fact and in appearance, from political entanglements and by abstention from injecting itself into the clash of political forces in political settlements.

A hypothetical claim resting on abstract assumptions is now for the first time made the basis for affording illusory relief for a particular evil even though it foreshadows deeper and more pervasive difficulties in consequence. The claim is hypothetical and the assumptions are abstract because the Court does not vouchsafe the lower courts—state and federal—guidelines for formulating specific, definite, wholly unprecedented remedies for the inevitable litigations that today’s umbrageous disposition is bound to stimulate in connection with politically motivated reapportionments in so many States. In such a setting, to promulgate jurisdiction in the abstract is meaningless. It is devoid of reality as “a brooding omnipresence in the sky” for it conveys no intimation what relief, if any, a District Court is capable of affording that would not invite legislatures to play ducks and drakes with the judiciary. For this Court to direct the District Court to enforce a claim to which the Court has over the years consistently found itself required to deny legal enforcement and at the same time to find it necessary to withhold any guidance to the lower court how to enforce this turnabout, new legal claim, manifests an odd—indeed an esoteric—conception of judicial propriety. One of the Court’s supporting opinions, as elucidated by commentary, unwittingly affords a disheartening preview of the mathematical quagmire (apart from divers judicially inappropriate and elusive determinants), into which this Court today catapults the lower courts of the country without so much as adumbrating the basis for a legal calculus as a means of extrication. Even assuming the indispensable intellectual disinterestedness on the part of judges in such matters, they do not have accepted legal standards or criteria or even reliable analogies to draw upon for making judicial judgments. To charge courts with the task of accommodating the incommensurable factors of policy that underlie these mathematical puzzles is to attribute, however flatteringly, omnicompetence to judges. The Framers of the Constitution persistently rejected a proposal that embodied this assumption and Thomas Jefferson never entertained it.

Recent legislation, creating a district appropriately described as an atrocity of ingenuity,” is not unique. Considering the gross inequality among legislative electoral units within almost every State, the Court naturally shrinks from asserting that in districting at least substantial equality is a constitutional requirement enforceable by courts. Room continues to be allowed for weighting. This of course implies that geography, economics, urban-rural conflict, and all the other non-legal factors which have throughout our history entered into political districting are to some extent not to be ruled out in the undefined vista now opened up by review in the federal courts of state reapportionments. To some extent—aye, there’s the rub. In effect, today’s decision empowers the courts of the country to devise what should constitute the proper composition of the legislatures of the fifty states. If state courts should for one reason or another find themselves unable to discharge this task, the duty of doing so is put on the federal courts or on this Court, if state views do not satisfy this Court’s notion of what is proper districting.

We were soothingly told at the bar of this Court that we need not worry about the kind of remedy a court could effectively fashion once the abstract constitutional right to have courts pass on a state-wide system of electoral districting is recognized as a matter of judicial rhetoric, because legislatures would heed the Court’s admonition. This is not only an euphoric hope. It implies a sorry confession of judicial impotence in place of a frank acknowledgment that there is not under our Constitution a judicial remedy for every political mischief, for every undesirable exercise of legislative power. The Framers carefully and with deliberate forethought refused so to enthrone the judiciary. In this situation, as in others of like nature, appeal for relief does not belong here. Appeal must be to an informed, civically militant electorate. In a democratic society like ours, relief must come through an aroused popular conscience that sears the conscience of the people’s representatives. In any event there is nothing judicially more unseemly nor more self-defeating than for this Court to make in terrorem pronouncements, to indulge in merely empty rhetoric, sounding a word of promise to the ear, sure to be disappointing to the hope.

“Government requires comity and cooperation among the branches.”

14.4 Legislative Vetoes,
Phoenix Style

Louis Fisher

[In] June [1983] the U.S. Supreme Court supposedly sounded the death knell for the legislative veto, a key tool used by Congress for decades to control the executive branch. The broadness of INS v. Chadha seemed to strip Congress of every variety of legislative veto: two- house, one-house, and committee.

Legislators must now search for substitutes to satisfy the court’s belief that the framers intended a “finely wrought and exhaustively considered” process for making law. Instead of using “shortcuts” like the legislative veto, Congress is supposed to act with full deliberation, including action by both houses and presentation of a bill or joint resolution to the president for his signature or veto.

Developments since Chadha suggest a different conclusion. Congress will continue to exercise close control over the agencies, but these controls are unlikely to run the gauntlet of the full legislative process. Informal and nonstatutory ways of doing business, perfected over the years by committees and agencies, will persist and probably flourish.

Is this defiance of the Supreme Court? In a way. But a better explanation is that the court reached too far and did not take into account accommodations that have been mutually beneficial to legislators and executive officials. It is unrealistic to think that a single decision, even by the Supreme Court, will eliminate executive-legislative agreements established over the years.

Part of Congress’ response to Chadha has been to review statutes that contain legislative vetoes and make them conform to the court’s ruling. One-house and two-house legislative vetoes are being deleted and replaced by joint resolutions. This has been the approach with the Foreign Assistance Act, the Export Administration Act, the D.C. Home Rule Bill, Amtrak legislation, the Consumer Product Safety Commission, and the War Powers Resolution.

Joint resolutions are a tempting substitute, a quick way to “doctor” statutes tainted by the legislative veto. However, a joint resolution of disapproval weakens congressional control over the power it delegates. Congress cannot be expected to pass joint resolutions to stop every agency action it dislikes. The workload is too great, and if the president vetoed the joint resolution, members would have to forge a two-thirds majority irk each house to override him. Why should Congress produce an extraordinary majority to recapture authority it delegated by majority vote?

On the other hand, a joint resolution of approval shifts the advantage to Congress. The president would have to secure congressional approval within a specific number of days. The results may be ironic. Prior to Chadha, it took a two-house legislative veto to disapprove a major arms sale. If Congress now insists on a joint resolution of approval for major sales, they would be “vetoed” if either house refused its support. The administration would face not a two-house but a one-house veto.

Congress has many informal ways of controlling executive agencies. With or without the blessing of the Supreme Court, congressional committees and subcommittees will exercise a veto power over agency actions. And agencies will acquiesce because in return for this level of congressional scrutiny they receive important grants of discretionary power and program flexibility.

It may come as a surprise to some observers in town that Congress has continued to enact legislative vetoes after the Chadha decision. Are they constitutional? Not by the court’s definition. Will that fact change the behavior between committees and agencies? Probably not. An agency might advise the committee: “As you know, the requirement in this statute for committee prior-approval is unconstitutional under the court’s test.” Perhaps agency and committee staff will nod their heads in agreement. After which the agency will seek the prior approval of the committee.

Statutes in the future may rely more heavily on “notification” to committees before an agency acts. Notification does not raise a constitutional issue since it falls within the report-and-wait category already sanctioned by prior court rulings. But notification can become a code word for committee prior-approval. Only in highly unusual situations will an agency defy a committee or subcommittee.

Agencies know that harsh penalties await them if they ignore review committees. Certainly we see this pattern over the last three to four decades with regard to reprogramming. As an informal accommodation between the branches, agencies are allowed to shift funds within an appropriation account provided they obtain committee approval for major changes. Chadha does not affect these nonstatutory legislative vetoes. They existed in the past and will persist in the future, perhaps in even greater number because of the court’s decision. They are not legal in effect. They are, however, in effect legal.

Internal congressional rules are another substitute for the legislative veto. In the 1950s, President Eisenhower objected to statutory provisions that required agencies to “come into agreement” with committees before implementing an administrative action. Congress changed the procedure so that funds could be appropriated for a project only after authorizing committees passed a resolution of approval. The Justice Department accepted the committee resolution as a valid form of action because it was directed at Congress (the Appropriations Committees) rather than the executive branch.

The House of Representatives may also want to rewrite its rule governing limitations (riders) on appropriations bills, making it easier to add them during floor action. Riders allow Congress to veto agency actions simply by denying funds. Since a president would seldom veto an appropriations bill because of an offensive rider, the practical effect is at least a two-house veto. Because of House/Senate accommodations, the result in many cases is a one-house veto.

The court treated a complex issue in simple terms. The unfortunate effect is to convey to the country an impression of government that does not, and cannot, exist in practice. We should not be too surprised or disconcerted if, after the court closed the door to the legislative veto, we heard a number of windows being raised and perhaps new doors constructed, making the executive-legislative structure as accommodating as before for shared power. It may not be a house of aesthetic quality and certainly does not resemble the neat model envisioned by the Supreme Court, but it will go a long way in meeting the basic needs of executive agencies and congressional committees. Government requires comity and cooperation among the branches. Part of this will depend on legislative vetoes in one form or another.1
“Brown and its progeny stand for the proposition that courts are impotent to further the interests of the relatively disadvantaged.”

14.5 The Hollow Hope: Can Courts Generate Social Change?

Gerald N. Rosenberg

...[According to] legal historian Michael Klarman, “constitutional lawyers and historians generally deem Brown v. Board of Education to be the most important U.S. Supreme Court decision of the twentieth century, and possibly of all time.”‘ The question I address is whether the decision in Brown made the contribution to American society that this comment suggests. In asking this question, I mean to disparage no one. Civil rights lawyers like Thurgood Marshall, Jack Greenberg and countless others dedicated their careers, and sometimes their lives, to a principled belief in justice for all. My question does not challenge their commitment [or] their principles. It does ask whether litigation was the right strategic choice to further their goals, whether their understanding of the strengths and weaknesses of courts as agents of social change was subtle enough to guide them to the best strategy for change.

Underlying this question about Brown is a broader question about the role of the Supreme Court in the larger society. Since the mid-twentieth century, there has been a belief that courts can act to further the interests of the relatively disadvantaged. Starting with civil rights and spreading to issues raised by women’s groups, environmental groups, political reformers, and others, American courts seemingly have become important producers of political and social change. Cases such as Brown and Roe v. Wade are heralded as having produced major change. Further, such litigation has often occurred, and appears to have been most successful, when the other branches of government have failed to act. Indeed, for many, part of what makes American democracy exceptional is that it includes the world’s most powerful court system, protecting minorities and defending liberty in the face of opposition from the democratically elected branches. Americans look to activist courts, then, as fulfilling an important role in the American scheme.

Courts, many also believe, can bring heightened legitimacy to an issue. Courts deal with rights. Judges, at their best, are not politically beholden nor partisan. Rather, they are independent and principled, deciding not what policy they want but rather what the Constitution requires. This gives judicial decisions a moral legitimacy that is missing from the actions of the other branches. Court decisions can remind Americans of our highest aspirations and chide us for our failings. Courts, [Alexander] Bickel suggests, have the “capacity to appeal to men’s better natures, to call forth their aspirations, which may have been forgotten in the moment’s hue and cry.” For Eugene Rostow, the “Supreme Court is, among other things, an educational body, and the Justices are inevitably teachers in a vital national seminar.” Bickel agrees, viewing courts as “a great and highly effective educational institution.” Courts, one commentator put it, can provide “a cheap method of pricking powerful consciences.”...

Reasons for Caution

Before uncritically accepting this view of the Court as correct, there are at least three reasons to be skeptical. First, it is almost entirely lawyers who make this argument. Although lawyers may be no less self-critical than other professionals, they may be no more self-critical either. That is, they may have deep-seated psychological reasons for believing in the importance of the institutions in which they work. This may lead to overvaluing the contribution of the courts to furthering the interests of the relatively disadvantaged.

Second, there is an older view of the role of courts which sees them as much more constrained. Under this view, courts are the least able of any of the branches of government to produce change because they lack all of the necessary tools to do so. They are the “least dangerous branch” because they lack budgetary or coercive power. That courts are uniquely dependent on the executive branch is a view that was most forcefully argued over two hundred years ago by Alexander Hamilton in Federalist 78. Hamilton wrote: the judiciary “has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society, and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL but merely judgment of and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.” As President Jackson reportedly commented in response to Worcester v. Georgia, a decision with which he disagreed, “[Chief Justice] John Marshall has made his decision, now let him enforce it.” This view suggests that Court decisions furthering the interests of the relatively disadvantaged will only be implemented when the other branches are willing to do so.

The third reason for skepticism about the role of courts as producers of progressive change comes from several decades of public opinion research. If courts are dependent on public and elite support for their decisions to be implemented, as Hamilton suggests, this requires both public knowledge of Court decisions and a public willingness to act based on them. Proponents of an activist, progressive Court assume this. According to one defender of the claim, “without the dramatic intervention of so dignified an institution as a court, which puts its own prestige and authority on the line, most middle-class Americans would not be informed about such grievances.” However, decades of public opinion research paint a mixed picture, at best. In general, only about 40% of the American public report having read or heard something contemporary about the Court....In 1973, 20% of respondents to a Harris poll identified the Court as a branch of Congress, as did 12% of respondents with college degrees. In a culture in which personality is important, the public, too, is quite ignorant of the Justices’ identity. In a 1989 Washington Post poll, for example, 71% of 1,005 respondents could not name any Justice while only 2% could correctly name all nine. Somewhat humorously, while 9% named the distinguished Chief Justice of the United States (Rehnquist), a whopping 54%, six times as many respondents, correctly identified the somewhat less distinguished “judge of the television show ‘The People’s Court’” (Judge Wapner). The Supreme Court is not in the forefront of the consciousness of most Americans. ...

The point of this discussion is that there are good reasons to be wary of claims that the Court can further the interests of the relatively disadvantaged. Lacking the power to implement their decisions, courts are dependent on other elite institutions and the public at large. And given the findings of the survey literature, this is not a comforting thought for those who believe in the efficacy of the courts to further the interests of the relatively disadvantaged. With this background in mind, I return to Brown.
Examining the effects of Brown raises questions of how to deal with complicated issues of causation. Because it is difficult to isolate the effects of court decisions from other events in furthering the interests of the relatively disadvantaged, special care is needed in specifying how courts can be effective. On a general level, one can distinguish two types of influence courts can exercise. Court decisions may produce significant social reform through a judicial path that relies on the authority of the court. Alternatively, court influence can follow an extra-judicial path that invokes court powers of persuasion, legitimacy, and the ability to give salience to issues. Each of these possible paths of influence is different and requires separate analysis,

The judicial path of causal influence is straightforward. It focuses on the direct outcome of judicial decisions and examines whether the change required by the courts was made. In civil rights, for example, if a Supreme Court decision ordering an end to public segregation was the cause of segregation ending, then one would see lower courts ordering local officials to end segregation, those officials acting to end it, the community at large supporting it, and, most important, segregation actually ending,

Separate and distinct from judicial effects is the more subtle and complex causal claim of extra-judicial effects. Under this conception of causation, courts do more than simply change behavior in the short run. Court decisions may produce significant social reform by inspiring individuals to act or persuading them to examine and change their opinions. Court decisions, particularly Supreme Court decisions, may be powerful symbols, resources for change. They may affect the intellectual climate, the kinds of ideas that are discussed. The mere bringing of legal claims and the hearing of cases may influence ideas. Courts may produce significant social reform by giving salience to issues, in effect placing them on the political agenda. Courts may bring issues to light and keep them in the public eye when other political institutions wish to bury them. Thus, courts may make it difficult for legislators to avoid deciding controversial issues.

In 1954, in Brown v. Board Education, the U.S. Supreme Court found that state laws requiring race-based segregation in public elementary and secondary schools violated the Equal Protection Clause of the Fourteenth Amendment. Overturning nearly sixty years of Court-sanctioned racial segregation, Brown is heralded as one of the U.S. Supreme Court’s greatest decisions. In particular, Brown is the paradigm of the Court’s ability to protect rights and bring justice to minorities. To the human rights activist Aryeh Neier, Brown is the great “symbol” of courts’ ability to protect rights and produce significant social reform.” For Jack Greenberg, long-time civil rights litigator, Brown is the “principal inspiration to others” who seek change and the protection of rights through litigation.”

Given the praise accorded to the Brown decision, examining its actual effects produces quite a surprise. The surprise is that a decade after Brown virtually nothing had changed for African-American students living in the eleven states of the former Confederacy that required race-based school segregation by law. For example, in the 1963–1964 school year, barely one in one hundred (1.2%) of these African-American children was in a nonsegregated school. That means that for nearly ninety-nine of every 100 African-American children in the South a decade after Brown, the finding of a constitutional right changed nothing. A unanimous landmark Supreme Court decision had no effect on their lives. This raises the question of why there was no change.

The answer, in a nutshell, is that there was no political pressure to implement the decision and a great deal of pressure to resist it. On the executive level, there was little support for desegregation until the Johnson presidency. President Eisenhower steadfastly refused to commit his immense popularity or prestige in support of desegregation in general or Brown in particular. As Roy Wilkins, executive secretary of the National Association for the Advancement of Colored People (NAACP), put it, “if he had fought World War II the way he fought for civil rights, we would all be speaking German today.” ...Although President Kennedy was openly and generally supportive of civil rights, he took little concrete initiative in school desegregation and other civil rights matters until pressured by events to do so. He did not rank civil rights as a top priority and, like Eisenhower before him, was “unwilling to draw on the moral credit of his office to advance civil rights.”

Civil rights were not supported by other national leaders until late in the Kennedy administration. In March 1956, Southern members of Congress, virtually without exception, signed a document entitled a “Declaration of Constitutional Principles,” also known as the Southern Manifesto. Its 101 signers attacked the Brown decision as an exercise of “naked power” with “no legal basis.” They pledged themselves to “use all lawful means to bring about a reversal of this decision which is contrary to the Constitution and to prevent the use of force in its implementation.” This unprecedented attack on the Court demonstrated to all that pressure from Washington to implement the Court’s decisions in civil rights would not be forthcoming.

If national political leaders set the stage for ignoring the courts, local politicians acted their part perfectly. A study of the 250 gubernatorial candidates in the Southern states from 1950 to 1973 revealed that after Brown “ambitious politicians, to put it mildly, perceived few incentives to advocate compliance.” This perception was reinforced by Arkansas Governor Orval Faubus’s landslide reelection in 1958, after he repeatedly defied court orders to prevent the desegregation of Central High School in Little Rock, demonstrating the “political rewards of conspicuously defying national authority.” Throughout the South, governors and gubernatorial candidates called for defiance of court orders. Any individual or institution wishing to end segregation pursuant to court order, that is, to obey the law as mandated by the Supreme Court, would incur the wrath of state political leaders and quite possibly national ones. The best they could hope for was a lack of outright condemnation. Political support for desegregation was virtually nonexistent.

At the prodding of state leaders, state legislatures throughout the South passed a variety of pro-segregation laws. By 1957, only three years after Brown, at least 136 new laws and state constitutional amendments designed to preserve segregation had been enacted. These ranged from depriving policemen of their retirement and disability if they failed to enforce the state’s segregation laws (Georgia), to denying promotion or graduation to any student of a desegregated school (Louisiana), to simply making it illegal to attend a desegregated school (Mississippi) to Virginia’s massive resistance including closing public schools, operating a tuition grant scheme, suspending compulsory attendance laws, and building private segregated schools. ...As the Southern saying went, “as long we can legislate, we can segregate.”

Along with opposition to desegregation from political leaders at all levels of government, there was hostility from many white Americans. Law and legal decisions operate in a given cultural environment, and the norms of that environment influence the decisions that are made and the impact they have. In the case of civil rights, decisions were announced in a culture in which slavery had existed and apartheid did exist. Institutions and social structures throughout America reflected a history of, if not a present commitment to, racial discrimination. Cultural barriers to civil rights had to be overcome before change could occur. And courts do not have the tools to do so. This is well illustrated in the decade after Brown.
One of the important cultural barriers to civil rights was the existence of private groups supportive of segregation. One type, represented by the Ku Klux Klan, White Citizens’ Councils, and the like, existed principally to fight civil rights. Either through their own acts, or the atmosphere these groups helped create, violence against blacks and civil rights workers was commonplace throughout the South....[C]ountless bombings and numerous murders occurred throughout the South. During the summer of 1964 in Mississippi alone there were thirty-five shootings, sixty-five bombings (including thirty-five churches), eighty beatings, and six murders. It was a brave soul indeed who worked to end segregation or implement court decisions. ...

The cultural biases against civil rights that pervaded private groups also pervaded local governments. Court-ordered action may be fought or ignored on a local level, especially if there is no pressure from higher political leadership to follow the law and pressure from private groups not to. It was common to find, for example, that where bus companies followed the law and removed segregation signs in terminals, state and local officials put them back Up. In the five Deep South states, as a matter of principle no school-board member or superintendent openly advocated compliance with the Supreme Court decision. And despite Cooper v. Aaron,1 and the sending of troops to Little Rock in 1957, as of June 1963, only sixty-nine out of 7,700 students at the supposedly desegregated, “formerly” white, junior and senior high schools of Little Rock were black. Public resistance, supported by local political action, can almost always effectively defeat court-ordered civil rights.

In sum, in civil rights, court-ordered change confronted a culture opposed to that change. That being the case, the American judicial system, constrained by the need for both elite and popular support, constrained change.

The analysis above, however, omits one key institution and one key group: the judiciary, lawyers and their academic counterparts. The South, like the rest of the country, has both state and federal courts as well as lawyers. And the courts have a natural constituency in the American legal profession. Indeed, Justice Frankfurter believed that lawyers’ support of the Court’s decision in Brown would be decisive. As he put it in a letter to a friend, “it is the legal profession of the South on which our greatest reliance must be placed...because the lawyers of the South will gradually realize that there is a transcending issue, namely respect for law as determined so impressively by a unanimous court [in Brown].” But Justice Frankfurter was to be doubly disappointed; both Southern lawyers and elite lawyers and legal academics throughout the country condemned the case or offered only the most tepid support.

Lawyers and the Legal Profession

While there were undoubtedly some white Southern lawyers who supported the Court, they were few and far between. Opponents, in contrast, were everywhere. And surprisingly, opposition was voiced not merely by white Southerners but also by elite, Northern lawyers as well. A notable example was the American Bar Association (ABA), which is the nation’s major professional legal organization. Politically neutral, it claims the legitimacy of professional expertise. However, in the wake of Brown, it lent the pages of its journal, the ABA Journal, to condemnation of Brown, from the vicious to the technical. It published only the most tepid, rule-of-law, defenses of the decision, Not once, in either editorials or articles, was there an argument that Brown was morally, constitutionally, or substantively correct. ...

Elite legal academics also joined the fray. “[S]peaking the rhetoric of institutional legitimacy, a significant number of northeastern, white, liberal lawyers joined with white, southern, never-say-die segregationists in questioning the Court’s authority and legitimacy in Brown.” Although there was some support for the decision in law reviews immediately following Brown, it was found mostly in short pieces. In contrast, elite law reviews repeatedly blasted the Court. For example, the Harvard Law Review poured out a torrent of criticism, especially in its annual Forewords. Brown was criticized as poorly thought out, insufficient to support other cases, and unprincipled. The most important article was undoubtedly written by Herbert Wechsler, a law professor at Columbia University in New York City. Giving the Holmes Lecture at Harvard, and appearing as the Foreword to the 1959 Harvard Law Review,... [he criticized] Brown as unprincipled. Brown lacked a neutral principle, Wechsler argued, because separate but equal, if truly equal, was itself a neutral principle and there was no neutral way of deciding between it and equality. Wechsler’s piece is the second most cited law review article in the period 1957 through March 1985! The popularity of his critique of Brown as unprincipled is a powerful indicator of the lack of support elite academic lawyers gave to Brown.
Local Courts

Judges seldom stepped in where politicians, lawyers, and the public at large were unwilling to go. The “fifty-eight lonely men” who served the federal judiciary in the South were being asked to dismantle a social system they had grown up with and of which they were a part. Even a judge as pro–civil-rights as John Minor Wisdom was sympathetic, finding it “not surprising that in a conservative community a federal judge may feel that he cannot jeopardize the respect due the court in all of his cases by vigorously supporting civil rights.” Although there were some outstanding Southern federal judges such as J. Skelly Wright, John Minor Wisdom, Bryan Simpson, and Frank Johnson, there were also some who were not. For example, Judge Elliott (M. Dist. GA) stated that be did not want “pinks, radicals and black voters to outvote those who are trying to preserve our segregation laws.” Judge Cox (S. Dist. Miss.), speaking from the Bench in March 1964, referred repeatedly to black voter-registration applicants in derogatory language (as “a bunch of niggers”) who were “acting like a bunch of chimpanzees.” It is important to note that both judges Elliott and Cox were Kennedy appointees. ...

On the state levels judges were even more biased. Chief Justice J. Edwin Livingston of the Alabama Supreme Court, speaking in 1959 to several hundred students and business leaders, announced: “I’m for segregation in every phase of life and I don’t care who knows it. ...I would close every school from the highest to the lowest before I would go to school with colored people.” Alabama circuit judge Walter B. Jones wrote a column in the Montgomery Advertiser that he devoted to the “defense of white supremacy.” In June 1958 he told readers that in the case against the NAACP, over which be was presiding, he intended to deal the NAACP a “mortal blow” from which it “shall never recover.” It is no wonder, then, that despite clear Supreme Court rulings, Alabama was able to keep the NAACP in litigation for eight years and effectively incapacitated in the State. As Leon Friedman, who talked with scores of civil rights lawyers in the South, concluded, “the states’ legal institutions were and are the principal enemy.”

The use of the courts in the civil rights movement is considered the paradigm of a successful strategy for social change. Yet, a closer examination reveals that courts had virtually no direct effect on ending discrimination in education, Courageous and praiseworthy decisions were rendered, and nothing changed. Brown and its progeny stand for the proposition that courts are impotent to further the interests of the relatively disadvantaged. Brown is a paradigm, but for precisely the opposite view.

This, however, is not the end of the story. By the 1972–1973 school year, more than 91% of African-American children in the eleven states of the former Confederacy were in a nonsegregated school. Eighteen years after Brown, Southern school systems were desegregated. How did this occur?

Change came to Southern school systems in the wake of congressional and executive branch action. Title VI of the 1964 Civil Rights Act permitted the cut-off of federal funds to programs receiving federal monies where racial discrimination was practiced, and the 1965 Elementary & Secondary Education Act provided a great deal of federal money to generally poor Southern school districts. By the 1971–1972 school year, for example, federal funds comprised from between 12% and 27.8% of Southern state school budgets, up from between 4.6% and 11.1% in the 1963–1964 school year. This combination of federal funding and Title VI gave the executive branch a tool to induce desegregation when it chose to do so. When the U.S. Department of Health, Education, and Welfare began to threaten fund cut-offs to school districts that refused to desegregate, dramatic change occurred. By the 1972–1973 school year, more than 91% of African-American school children in the eleven Southern states were in integrated schools, up from 1.2% in the 1963–1964 school year. With only the constitutional right in force in the 1963–1964 school year, no more that 5.5% of African-American children in any Southern state were in school with whites. By the 1972–1973 school year, when economic incentives were offered for desegregation, and costs imposed for failure to desegregate, in no Southern state were fewer than 80% of African-American children in integrated schools. School desegregation occurred in the years 1968–72, then, because a set of conditions provided incentives for it and imposed costs for failing to desegregate. When those conditions were lacking, as in the first decade after Brown, constitutional rights were flouted. What a Court decision was unable to accomplish, federal dollars were able to achieve. The Supreme Court, acting alone, lacked the power to produce change.

Indirect Effects

The judicial path of influence is not the only way an institution can contribute to civil rights. By bringing an issue to light courts may put pressure on others to act, sparking change. Thus Brown and its progeny may have been the inspiration that eventually led to congressional and executive branch action and some success in civil rights. According to one commentator, “Brown set the stage for the ensuing rise in black political activism, for legal challenges to racial discrimination in voting, employment, and education, as well as for the creation of a favorable climate for the passage of the subsequent civil rights legislation and the initiation of the War on Poverty.” Indeed, most commentators (and I assume most readers) believe this is the case and hold their belief with little doubt. As C. Herman Pritchett put it, “if the Court had not taken that first giant step in 1954, does anyone think there would now be a Civil Rights Act of 1964?”

In the next few pages I examine these claims. What evidence exists to substantiate them? How important was Brown to the civil rights struggle? In examining these questions, it must be noted that social scientists do not understand well enough the dynamics of influence and causation to state with certainty that the claims of Court influence (or any other causal claims) are right or wrong. Similarly, social scientists do not understand fully the myriad of factors that are involved in an individual’s reaching a political decision. Ideas seem to have feet of their own, and tracking their footsteps is an imperfect science. Thus, even if I find little or no evidence of extra-judicial influence, it is simply impossible to state with certainty that the Court did not contribute in a significant way to civil rights. On the other hand, claims about the real world require evidence. Otherwise, they are merely statements of faith.

Turning to the specifics, I have tried to delineate the links that are necessary for the Court to have influenced civil rights by the extra-judicial path. The bottom line, the last link, is that the action of the President and Congress resulted in change. That is, the passage of the 1964 Civil Rights Act brought about change....The key question, then, is the extent to which congressional and presidential action was a product of Court action.

One hypothesized link postulates that Court action gave civil rights prominence, putting it on the political agenda. Media coverage of civil rights over time could provide good evidence to assess this link. A second link, put quite simply, is that Court action influenced both the President and Congress to act. The Court, in other words, was able to pressure the other branches into dealing with civil rights. A third hypothesized link proposes that the Court favorably influenced white Americans in general about civil rights and they in turn pressured politicians. By bringing the treatment of black Americans to nationwide attention, the Court may have fomented change. A final hypothesized link suggests that the Court influenced black Americans to act in favor of civil rights and that this in turn influenced white political elites either directly or indirectly through influencing whites in general.

Salience

When the Supreme Court unanimously condemned segregation in 1954, it marked the first time since 1875 that one of the three branches of the federal government spoke strongly in favor of civil rights on a fundamental issue. The Court, it is claimed, put civil rights on the political agenda. “Brown,” Neier writes, “launched the public debate over racial equality.” One important way in which the political agenda is created is through the press. Thus, one way in which the Court may have given salience to civil rights is through inducing increased press coverage of it and balanced treatment of blacks. ...

The most powerful way to determine if there was a sustained increase in press coverage of civil rights in response to Brown is to actually count press stories over time. The evidence shows that while press coverage of civil rights, as measured by the number of stories dealing with the issue in the Readers’ Guide to Periodical Literature, increased moderately in 1954 over the previous year’s total, by 1958 and 1959 coverage actually dropped below the level found in several of the years of the late 1940s and early 1950s! In addition, if one examines the magazines in America in the 1950s and early 1960s with the largest circulations, Reader’s Digest, Ladies Home Journal, Life, and the Saturday Evening Post, the same general pattern again repeats. And it was not until 1962 that TV Guide ran a story having to do with civil rights. Thus, press coverage provides no evidence that the Court’s decision gave civil rights salience for most Americans. ...

There was one media outlet that gave enormous coverage to Brown: Voice of America! The decision was immediately translated into thirty-four languages and broadcast around the world. In poignant contrast, Universal Newsreels, the company that made news reports for movie theaters in the United States, never mentioned Brown.
In sum, press coverage of civil rights provides no evidence for the claim that the Court has important extra-judicial-effects claim. This finding is striking since Brown is virtually universally credited with having brought civil rights to national attention.

Elites

The extra-judicial-effects argument claims that the actions of the Supreme Court influenced members of Congress, the President, and the executive branch. The argument might be that because of the “deference paid by the other branches of government and by the American public” to the Supreme Court, its decisions prodded the other branches of the federal government into action. Further, the argument might run that the Court’s actions sensitized elites to the legitimate claims of blacks. As Wilkinson puts it, “Brown was the catalyst that shook up Congress. 

A sensible place to look for evidence of indirect effects is in the legislative history and debates over the 1957, 1960, and 1964 civil rights acts, and in presidential pronouncements on civil rights legislation. If Court action was crucial to congressional and presidential action, one might reasonably expect to find members of Congress and the President mentioning it as a reason for introducing and supporting civil rights legislation. While it is true that lack of attribution may only mean that the Court’s influence was subtle, it would cast doubt on the force, if not the existence, of this extra-judicial effect.

At the outset, the case for influence is supported by the fact that civil rights bills were introduced and, for the first time since 1875, enacted in the years following Brown. While this makes it seem likely that Brown played an important role, closer examination of the impetus behind the civil rights acts of 1957, 1960, and 1964 does not support this seemingly reasonable inference. The 1957 and 1960 bills were almost entirely driven by electoral concerns. Republicans attempted to court Northern urban black voters and, at the same time, embarrass the Democrats by exposing the major rift between that party’s Northern and Southern wings. The press and political opponents understood the bills as a response to electoral pressures, not to constitutional mandates.

The story of the 1964 act is similar in that there is no evidence of Court influence and a great deal of evidence for other factors, in this case the activities of the civil rights movement. The Kennedy administration offered no civil rights bill until February 1963 and the bill it offered then was “a collection of minor changes far more modest than the 1956 Eisenhower program.” When a House subcommittee modified and strengthened the bill, Attorney General Robert Kennedy met with the members of the full Judiciary Committee in executive session and “criticized the subcommittee draft in almost every detail.” It was not until the events of the spring of 1963 that the administration changed its thinking.

In Congress, there is little evidence that Brown played any appreciable role. The seemingly endless congressional debates, with some four million words uttered in the Senate alone, hardly touched on the case. References to Brown can be found on only a few dozen out of many thousands of pages of Senate debate. While much of the focus of the debate was on the constitutionality of the proposed legislation, and on the Fourteenth Amendment, the concern was not with how Brown mandated legislative action, or even how Brown made such a bill possible. Even in the debates over the fund cut-off provisions, Brown was seldom mentioned. ...Thus, there does not appear to be evidence for the influence of Brown on legislative action.

Reviewing the public pronouncements of Presidents Eisenhower, Kennedy, and Johnson on civil rights legislation, I do not find the Court mentioned as a reason to act. Neither Eisenhower nor Kennedy committed the moral weight of their office to civil rights. When they did act, it was in response to violence or upcoming elections, not in response to Court decisions. While President Johnson spoke movingly and eloquently about civil rights, he did not mention Court decisions as an important reason for civil rights action. In his moving speeches to Congress and the nation in support of the 1964 Civil Rights Act and the 1965 Voting Rights Act he dwelt on the violence that peaceful black protesters were subjected to, the unfairness of racial discrimination, and the desire to honor the memory of President Kennedy. It was these factors that Johnson highlighted as reasons for supporting civil rights, not Court decisions.

In sum, I have not found the evidence necessary to make a case of clear attribution for the Court’s effects on Congress or the President. Students of the Civil Rights Acts of 1957, 1960, and 1964 credit their introduction and passage to electoral concerns, or impending violence, not Court decisions. The extra-judicial-effects claim is not supported with Congress or the President.

Whites

The extra-judicial-effects thesis views courts as playing an important role in alerting Americans to social and political grievances. The view here is that the Supreme Court “pricked the conscience” of white America by pointing out both its constitutional duty and its shortcomings. “Except for Brown,” Aryeh Neier contends, white Americans “would not have known about the plight of blacks under segregation.” For this claim to hold, in order for courts to affect behavior, directly or indirectly, people must be aware of what the courts do. While this does not seem an onerous responsibility, I have shown earlier that most Americans have little knowledge about U.S. courts and pay little attention to them. The specific question this leaves unanswered is whether this holds true for a case such as Brown.
Surprisingly, and unfortunately, there appear to be no polls addressing awareness of Brown. There are, however, polls charting the reaction to Brown by Southerners over time. They show both very little support for desegregation and lessening support throughout the 1950s. By 1959, for example, support for desegregation actually dropped, with only 8% of white Southerners responding that they would not object, down from 15% in 1954.

If there is little evidence that Brown changed opinions about school desegregation in the South, perhaps it helped change white opinions more generally. It is clear that throughout the period from the beginning of the Second World War to the passage of the 1964 Act, whites became increasingly supportive of civil rights. Is there evidence that this change was the effect of Court action? The answer appears to be no. Writing in 1956, Hyman and Sheatsley found that the changes in attitude were “solidly based” and “not easily accelerated nor easily reversed.” Further, they found that the changes were not due to any specific event, such as Kennedy’s assassination, or a Supreme Court decision. They found that changes in national opinion “represent long-term trends that are not easily modified by specific—even by highly dramatic—events.”

Another way of examining the indirect-effects claim on white Americans is to look at how the sensitivity of Americans to civil rights changed generally. According to one proponent of judicial influence, the “Brown decision was central to eliciting the moral outrage that both blacks and whites were to feel and express about segregation.” If the Court served this role, it would necessarily have increased awareness of the plight of blacks. The evidence, however, shows no sign of such an increase. Survey questions as to whether most blacks were being treated fairly resulted in affirmative responses of 66% in 1944, 66% in 1946, and 69% in 1956. The variation of 3% is virtually meaningless. By 1963, when Gallup asked if any group in America was being treated unfairly, 80% said no. Only 5% of the sample named “the Negroes” as being unfairly treated while 4% named “the whites.”...As Burke Marshall, head of the Justice Department’s Civil Rights Division put it, “the Negro and his problems were still pretty much invisible to the country...until mass demonstrations of the Birmingham type.” These results, and the change over time, hardly show an America whose conscience is aroused. If the Court pricked the conscience of white Americans, the sensitivity disappeared quickly.

In sum, in several areas where the Supreme Court would be expected to influence white Americans, evidence of the effect has not been found. Most Americans neither follow Supreme Court decisions nor understand the Court’s constitutional role. It is not surprising, then, that change in public opinion appears to be oblivious to the Court. Again, the extra-judicial-effects thesis lacks evidence.

Blacks

The indirect-effects thesis makes claims about the effect of the Supreme Court on black Americans. Here, a plausible claim is that Brown was the spark that ignited the black revolution. By recognizing and legitimizing black grievances, the public pronouncement by the Court provided blacks with a new image and encouraged them to act. This assumption is virtually universal among lawyers and legal scholars, and representative quotations can be found throughout this chapter. Brown “begot,” one legal scholar tells us, “a union of the mightiest and lowliest in America, a mystical, passionate union bound by the pained depths of the black man’s cry for justice and the moral authority, unique to the Court, to see that justice realized.” Thus, Brown may have fundamentally re-oriented the views of black Americans by providing hope that the federal government, if made aware of their plight, would help. Black action, in turn, could have changed white opinions and led to elite action and civil rights. If this is the case, then there are a number of places where evidence should be found.

One area where this effect should be seen is in civil rights demonstrations. The evidence plainly indicates that civil rights marches and demonstrations affected both white Americans and elites and provided a major impetus for civil rights legislation. As Wilkinson puts it, “the Court sired the movement, succored it through the early years, [and] encouraged its first taking wing.” If this were the case, if, in the words of civil rights litigator Jack Greenberg, the direct-action campaign would not have developed “without the legal victories that we’d won earlier,” then one would expect to see an increase in the number of demonstrations shortly after the decision. However, there is almost no difference in the number of civil rights demonstrations in the years 1953, 1954, and 1955. There was a large jump in 1956.2 But then the numbers drop. For example, 1959 saw fewer civil rights demonstrations than in four of the years of the 1940s! And the number of demonstrations skyrocketed in the 1960s, six or more years after Brown. This pattern does not suggest that the Court played a major role. The time period is too long and the 1960s increases too startling to credit the Court with a meaningful effect. ...

Dr. Martin Luther King, Jr.

One possible way in which Brown might have ignited the civil rights movement is by inspiring Dr. King. His ringing denouncements of segregation, his towering oratory, and his ability to inspire and move both blacks and whites appear to have played an indispensable role in creating pressure for government action. Was King motivated to act by the Court? From an examination of King’s thinking, the answer appears to be no. King rooted his beliefs in Christian theology and Gandhian nonviolence, not constitutional doctrine. His attitude to the Court, far from a source of inspiration, was one of strategic disfavor. “Whenever it is possible,” he told reporters in early 1957, “we want to avoid court cases in this integration struggle.” He rejected litigation as a major tool of struggle for a number of reasons. He wrote of blacks’ lack of faith in it, of its “unsuitability” to the civil rights struggle, and of its “hampering progress to this day. ” Further, he complained that to “accumulate resources for legal actions imposes intolerable hardships on the already overburdened.” In addition to its expense, King saw the legal process as slow. Blacks, he warned, “must not get involved in legalism [and] needless fights in lower courts” because that is “exactly what the white man wants the Negro to do. Then he can draw out the fight.” Perhaps most important, King believed that litigation was an elite strategy for change that did not involve ordinary people. He believed that when the NAACP was the principal civil rights organization, and court cases were relied on, “the ordinary Negro was involved [only] as a passive spectator” and “his energies were unemployed.” As he told the NAACP Convention on July 5, 1962, “only when the people themselves begin to act are rights on paper given life blood.” King’s writings and actions do not provide evidence for the Dynamic Court view that he was inspired by the Court.

Black Groups

The founding of the Student Non-Violent Coordinating Committee (SNCC), the Congress of Racial Equality (CORE), and the Southern Christian Leadership Conference (SCLC), the organizations that provided the leadership and the shock troops of the movement, could quite plausibly have been inspired by the Court. Although SNCC was not founded until six years after Brown, and CORE was not revitalized until 1961, it may have taken that long for the effect to be felt.

However, it is quite clear that the Court played no role in inspiring these key groups of the civil rights movement to form. To the contrary, they were formed as an explicit rejection of litigation as a method of social change. ...The founding of SNCC in 1960 [for example]...was aimed at helping students engaged in sit-ins to create at least some communication and organization network.”‘ And CORE was founded in 1942 as a Gandhian-type movement of mass non-violent direct action. As its Executive Director James Farmer told Roy Wilkins of the NAACP in response to Wilkins’s opposition to the Freedom Ride, and preference for litigation, “we’ve had test cases and we’ve won them all and the status remains quo.” The point is that Brown is simply not mentioned as a source of inspiration. ...

In sum, the claim that a major contribution of the courts in civil rights was to give the issue salience, press political elites to act, prick the consciences of whites, legitimate the grievances of blacks, and fire blacks up to act is not substantiated. In all the places examined, where evidence supportive of the claim should exist, it does not. The concerns of clear attribution, time, and increased press coverage all cut against the thesis. Public-opinion evidence does not support it and, at times, clearly contradicts it. The emergence of the sit-ins, demonstrations, and marches does not support it. While it must be the case that Court action influenced some people, I have found no evidence that this influence was widespread or of much importance to the battle for civil rights. The evidence suggests that Brown’s major positive impact was limited to reinforcing the belief in a legal strategy for change of those already committed to it. The burden of showing that Brown accomplished more now rests squarely on those who for years have written and spoken of its immeasurable importance.

Conclusion: The Fly-Paper Court

[I have] examined whether the Supreme Court’s decision in Brown v. Board of Education was able to desegregate schools. Surprisingly, the analysis showed the Court’s decision, praiseworthy as it was, did not make much of a contribution. This is the case because, on the most fundamental level, courts depend on political support to produce such reform. Thus, political hostility doomed the Court’s contributions.

Courts will also be ineffective in producing change, given any serious resistance because of their lack of implementation powers. The structural constraints built into the American judicial system, make courts virtually powerless to produce change. They must depend on the actions of others for their decisions to be implemented. With civil fights, little changed until the federal government became involved. Where there is local hostility to change, court orders will be ignored. Community pressure, violence or threats of violence, and lack of market response all serve to curtail actions to implement court decisions. When Justice Jackson commented during oral argument in Brown, “I suppose that realistically this case is here for the reason that action couldn’t be obtained from Congress,” he identified a fundamental reason why the Court’s action in the case would have little effect.

In general, then, not only does litigation steer activists to an institution that is constrained from helping them, but also it siphons off crucial resources and talent, and runs the risk of weakening political efforts. In terms of financial resources, social reform groups do not have a lot of money. Funding a litigation campaign means that other strategic options are starved of funds....Further, the legal strategy drained off the talents of such as Thurgood Marshall and Jack Greenberg. As Martin Luther King, Jr., complained: “to accumulate resources for legal actions imposes intolerable hardships on the already overburdened.”

It is important to note here that there were options other than litigation. Massive voter registration drives could have been started in the urban North and in some major Southern cities. Marches, demonstrations, and sit-ins could have been organized and funded years before they broke out, based on the example of labor unions and the readiness of groups like the CORE. Money could have been invested in public relations. Amazingly, in 1957 the NAACP spent just $7,814 for its Washington Bureau operations. Its entire “public relations and informational activities” spending for 1957 was $17,216. NAACP lobbyists did not even try to cultivate the black press or the black church, let alone their white counterparts. And even in 1959 the public relations budget was only $10,135. When activists succumbed to the “lawyers’ vision of change without pain,” a “massive social revolution” was side-tracked into “legal channels.” Because the NAACP failed to understand the limits on U.S. courts, its strategy was bound to fail.

If this is the case, then there is another important way in which courts effect social change. It is, to put it simply, that courts act as “fly-paper” for social reformers who succumb to the “lure of litigation.” Courts, I have argued, can seldom produce significant social reform. Yet if groups advocating such reform continue to look to the courts for aid, and spend precious resources in litigation, then the courts also limit change by deflecting claims from substantive political battles, where success is possible, to harmless legal ones where it is not. Even when major cases are won, the achievement is often more symbolic that real. Thus, courts may serve an ideological function of luring movements for social reform to an institution that is structurally constrained from serving their needs, providing only an illusion of change. ...

“My study suggests that Rosenberg’s narrow claims discount the wide range of ways in which legal action has proved...consequential.”

14.6 Reform Litigation On Trial: Review Of The Hollow Hope

Michael McCann

The Book’s Virtues

The Hollow Hope is a bold, compelling, and important book. Rosenberg offers a most impressive contribution to the tradition of social-scientific studies on judicial impact. That the book has attracted much attention is hardly surprising; it will be required reading in university classes for some years to come. Several strengths of the book in particular deserve mention.

Rosenberg’s general message urging skepticism about the transformative impacts of court decisions and effectiveness of legal tactics surely is sound. His admonitions recall, explicitly and implicitly, argument[s] regarding the powerful “myth of rights” in American culture. Several decades of (at least moderately) liberal court action provide clear evidence that judicial proclamations of just sentiments do not automatically translate into just social practices; the courts alone rarely can do much to advance progressive social agendas. Moreover, Rosenberg’s contention that reformers sometimes overvalue legal tactics as resources for reform no doubt is correct. His arguments about the “fly-paper” attraction of litigation offer new grounds for support of similar skeptical arguments by other respected analysts.

Rosenberg’s work also is very impressive in its commitment to high scholarly standards. He is exceptionally erudite, and cites a wide range of secondary literature—by historians, sociologists, economists, and social movement analysts as well as legal scholars—to support his investigation of various policy histories. Equally important is his commitment to extensive empirical study itself. The book offers a vast treasure of data that, while mostly derived from secondary sources, is interesting on its own terms as well as supportive of the author’s claims. I was “surprised” by more than a few of Rosenberg’s findings, as the book’s introduction predicted. In terms of data collection, the work reflects a level of commitment and rigor from the author that is exemplary in the field. Rosenberg thus is on firm ground in challenging fellow students of the courts—critics and supporters alike—to match his data with new empirical studies that can enrich the debate over how and when legal action matters.

Finally, it is worth noting that The Hollow Hope is a good read in many ways. The argument is well organized, and the analytical framework is consistently developed from start to end. Rosenberg also writes well. The book is highly accessible and full of pithy, eloquent lines. This quality both makes the data-laden pages easier to digest and accelerates its sense of dramatic tension. One of the keys to this drama is that, somewhat ironically, the book’s form and style resemble to some degree a trial....[Through] repeated cross-examinations, to closing statement, the liberal optimist position is subjected to a trial seeking to verify beyond reasonable doubt Rosenberg’s critical allegations....This no doubt will irritate [some] scholars. But the author’s dazzling and unremitting critical barrage keeps the book interesting, from first read through continued reflection.

Does, however, this intellectual inquisition generate compelling insights regarding the effectiveness of reform litigation? I will scrutinize the implications of this type of analysis first on its own terms and then by way of contrast with a quite different approach that Rosenberg does not consider. 

Evaluating the Arguments: An Internal Critique

Close scrutiny suggests that Rosenberg’s analysis, however bold and impressive, is less convincing on various counts than he assumes. Even on its own terms, there is considerable analytical slippage and inconsistency that calls into question both his specific historical assessments and sweeping conclusions. I review here a few of my reservations regarding the internal cogency of his analysis.

Source Selections

As noted above, one undeniable strength of The Hollow Hope is Rosenberg’s extensive review of secondary source material. That much data is marshaled, however, does not mean that the author’s use of that material is always convincing. I will mention three types of evidentiary problems, illustrated by brief examples, that sometimes left me unsatisfied.

First, I was bothered by the palpable absence of certain relevant data that might contradict or qualify the author’s assessments....Rosenberg uses only selective quotations by activists and observers that support his points about the lack of indirect effects from litigation while ignoring abundant others. For example, my own reading of writings by, and interviews with, civil rights activists and leaders has revealed many attributions contradicting Rosenberg’s view that judicial rulings were irrelevant....Martin Luther King, Jr.,...was rather more complex and affirmative about the importance of Brown than Rosenberg suggests. While King wisely warned against leaving the fight to lawyers, he repeatedly recognized the importance of support from the courts. It is worth recalling, after all, that a large part of King’s “Letter from a Birmingham jail” offered a profound reflection about the relationship between justice and law. “Any law that uplifts human personality is just,” he wrote. “Thus it is that I can urge men to obey the 1954 decision of the Supreme Court, for it is morally right; and I can urge them to disobey segregation ordinances, for they are morally wrong.” Extensive documentation of other such examples is impossible here, but many readers no doubt will wonder why such widely available data were not considered important in this analysis of litigation’s significance to primary movement activists.

A second cause for skepticism is that Rosenberg’s statistical data at times provide at best shaky support for his conclusions....[H]is own data belies his claim that civil rights organizations did not enjoy significant gains in membership and money following the Brown decision. His table 4.3 reveals that NAACP income climbed from $391,000 in 1953 to over $1,000,000 by 1960, with the biggest jump in 1954–57. The total for all civil rights groups, moreover, increased almost fivefold from 1948 to 1958 and doubled between 1954 and 1957. One need not cite Brown as a sole cause...to find plausible evidence of some causal linkages at stake. Rosenberg himself attributes the NAACP rise to an intensive membership campaign, as if that could be separated from the legal campaign and achievement. ...

Finally, it is relevant to note that many of the historians and social scientists Rosenberg invokes to support specific parts of his argument do not support his overall interpretation about judicial impotence. For example, Doug McAdam and Aldon Morris, two well-known authorities often cited by Rosenberg to interpret the civil rights legacy, provide a rather different account than his. Indeed, both sociologists accord the NAACP legal effort and Brown victory much greater—partial and contingent, to be sure, but nonetheless much greater—significance than does Rosenberg. On the combined impact of Supreme Court decisions and federal executive policy from the 1930s to 1950s, for example, McAdam summarizes that “the symbolic importance of the shift would be hard to overstate. It was responsible for nothing less than a cognitive revolution within the black population regarding the prospects for change in this country’s racial status quo.” And this is one of Rosenberg’s primary sources of data and alternative interpretation! ...

What are we to make of this? Specific examples of unconvincing data can be found in any study, of course. Nor is it improper for an author to use evidence provided by other scholars who interpret its significance differently. Nevertheless, Rosenberg’s argument largely hinges on evidence regarding scores of discrete causal connections. If a fair number of these are less convincing than he insists, so might his larger position be for some readers. ...

Comparative Institutional Analysis

That Rosenberg puts so much weight on the comparative institutional weakness of courts to formulate and implement bold reform policies deserves some further comment. What is striking is that his argument hinges on assumptions about comparative institutional capacity that are not well demonstrated. It certainly is true that courts are limited in their capacities to deal with complex social problems. But what institution is not highly limited, at least in domestic policy? My reading of scholarly literature, and the newspapers for that matter, suggests an overwhelming consensus that executive and legislative institutions at all levels have trouble translating their will into effective social change. Rosenberg himself admits early on that all bureaucratic institutions have limited capacities to implement policy reforms. But that insight is lost in the rest of his analysis. Instead, the other government branches often are romanticized as the heroic saviors of great causes apparently botched by the feckless, hamstrung courts. In sum, to demonstrate only that courts encounter “particular difficulties,” in the absence of detailed direct comparative institutional analysis, does not establish their inferiority to other government actors, much less their nearly absolute powerlessness.

More important, this type of zero-sum comparative analysis itself obscures the fact that discrete institutions are almost never solitary organs of change in our political system. Our system of mixed and shared powers usually requires cooperation, or at least consent, from all branches for policy changes (at least major domestic policies) to even receive authorization, much less generate significant social impacts. After all, presidents, bureaucrats, and legislators require deference from judges to be effective in most cases...as much as judges need the others to advance change. By ignoring cases where courts withheld support—whether by inaction or opposition—for policy actions of other branches, Rosenberg thus demonstrates little about such dynamics of institutional interaction and interdependence. The result is a tendency to treat courts and other institutions according to different standards: That judicial impact is contingent on support from other branches is invoked to demonstrate the weakness and dependence of courts, while the dependence of those other branches on the courts is mostly ignored. In sum, the book’s focus on courts as independent agents of change involves an unrealistic test that every branch would fail.

Policy Impacts versus Political Action

Finally, and perhaps most important, Rosenberg’s confident concluding argument that limited judicial impacts confirm the poverty of legal tactics is not demonstrated by his empirical study. The reason is that, even if one accepts—as, literally understood, I do—his argument that courts by themselves rarely “produce significant social change,” this is not very revealing about either how or why people litigate and deploy legal tactics. His study does not focus on either the actual practices of legal advocacy or the intentions, understandings, and tactical designs of those who engage in such practices. His aggregate data about national policy effects may be revealing about some types of impacts, but it pretty much leaves legal actors—especially nonjudicial actors—and reform movements themselves unexamined. Rosenberg offers little assessment of competing options available to movement tacticians, potentially empowering effects beyond policy changes, or variations of impact in different venues that may qualify aggregate mass statistics. Nor does he consider the many studies that find compelling defenses of legal action beyond those specified in his inquiry. ...

Comparing Approaches: Top-Down Versus Bottom-Up Studies

So far, my analysis has attempted to unpack Rosenberg’s study and evaluate it on its own terms. My reservations have primarily concerned some of his specific conceptual categories, empirical assessments, and overall conclusions rather than the utility of his general analytical approach to analyzing the effectiveness of legal tactics. I now will direct my sights to this latter aspect of the book’s contribution. My contention will be that Rosenberg’s conceptual framework is generally defensible and useful for evaluating whether “courts can produce significant social change.” However, I argue that this narrow formulation itself is less illuminating and important than Rosenberg suggests. ...

Court-Centered Versus Decentered Models of Legal Practice

Among the most interesting and prominent approaches to the study of law that have developed in the last two decades are what might be called “dispute-centered” (or decentered) perspectives. Although such studies have been identified by various labels—including studies of dispute resolution, legal mobilization, legal ideology, and law in society—and diverge in some respects, they share some basic conceptual understandings.” Like Rosenberg, they urge a generally skeptical, contingent, empirically grounded, context-specific approach to legal analysis. Yet they build on basic premises and insights that Rosenberg almost completely overlooks.

We can begin to examine these differences by reviewing the essential elements of Rosenberg’s analytical scheme. Most important is that Rosenberg places courts at the center of his analysis: “This is not a book about what caused or causes liberal change....It is about whether the courts can or did produce such change.” If judges are the legal agents and aspiring producers of change to be scrutinized, the reactions of target citizens (masses and official elites) are the primary measures of how effective such actions are. Causality is presumed to initiate at the top in a discrete judicial source, and trickles down unidirectionally on society, if at all. This impact, we have seen, can be either direct (coercion) or indirect (moral persuasion). In both forms of impact, however, the primary standard of effective change is compliance with, or affirmative action (inspired) toward, the goals of the court by target populations. Judicial rulings thus provide their own determinate, knowable criteria of evaluation. Finally, Rosenberg rejects categorical views of likely judicial impact, arguing instead that we must examine a variety of contingent factors—mostly involving actions by other state elites—to understand whether those judicial actions generated positive change.

The dispute-centered tradition of legal analysis takes a quite different view on every point. For one thing, most such studies begin with, and place primary emphasis on, nonjudicial (both elite and ordinary citizen) actors locked into ongoing but typically conflictual social relations. Social struggles themselves thus define the center of analysis, and nonjudicial actors are viewed as practical legal agents rather than as simply reactors to judicial command. Moreover, legal action begins with the framing of legal demands in such ongoing relations rather than with official court decisions. In fact, courts are viewed as relatively peripheral to most forms of legal action; actual resort to judicial intervention is the exception rather than the rule. Rosenberg’s boldly framed conclusion that the courts have little direct impact on—and that they almost never unilaterally “cause”—most aspects of citizen behavior thus is a routine assumption in this alternative framework.

That courts only rarely become directly involved in most disputes hardly means that they are inconsequential, however. If direct effects matter far less than Rosenberg’s [work] suggests, then indirect effects matter rather more in the decentered framework. And the latter are more significant because they entail a wide range of manifestations slighted by Rosenberg’s focus on compliance and moral inspiration. As John Brigham concludes on the former point, simple “compliance is a very small part of the policy consequences of the Supreme Court’s decisions.” One reason is that judicial decisions express a whole range of norms, logics, and signals that cannot be reduced to clear commands or rules, which Rosenberg emphasizes. Scholars in the bottom-up tradition instead emphasize that court decisions “work through the transmission and reception of information rather than by concrete imposition of controls.” Such judicially generated information and knowledge, moreover, are understood to have far more relevance for tactical judgments about practical action by citizens and officials than for their abstract moral opinions and philosophical convictions. In other words, judicial proclamations are likely to have less impact in altering the substantive values of most citizens (moral persuasion) than in reshaping perceptions of when and how particular values are realistically actionable as claims of legal right. ...

The bottom-up, dispute-centered approach likewise emphasizes that practical legal knowledge does not simply trickle down on citizens and state officials in unidirectional, determinate fashion. An emphasis on legal knowledge and signals over legal commands and exhortations suggests as well that the effects of judicial opinions instead are inherently indeterminate, variable, dynamic, and interactive. “The messages disseminated by courts do not...produce effects except as they are received, interpreted, and used by [potential] actors,” observes Galanter. Indeed, differently situated social actors are likely to respond quite differently to judicially authorized norms as they negotiate relations in various venues throughout society. This includes, on the one hand, the fact that many citizens routinely reconstruct legal norms into resources for purposes quite unintended by judicial officials....On the other hand, judicial opinions can reshape the strategic landscape in ways that encourage other citizens and officials to circumvent, defy, and even initiate counter-reform efforts to alter court rulings. In sum, the decentered view emphasizes that judicially articulated legal norms take a life of their own as they are deployed in practical social action. This points to what many analysts refer to as the constitutive capacity of law: Legal knowledge prefigures in part the symbolic terms of material relations and becomes a potential resource in ongoing struggles to refigure those relations. ...

Applications to Reform Movement Struggles

Most scholarly studies in the bottom-up, dispute-centered tradition have focused on legal tactics and constraints in small-scale civil conflicts among individuals and small groups. Some studies have applied the approach to larger-scale public conflicts and reform campaigns, however. These studies typically focus less on whether courts “produce” intended changes than on the various ways that reform activists deploy legal resources to wage their campaigns in multiple venues outside of courts. The result in most cases is a more complex look at the implications of legal action for issue agenda setting, movement building, negotiating and lobbying efforts, remedial program development, and even personal transformation than suggested by Rosenberg. Two brief examples will illustrate the divergent implications for understanding the role of litigation in actual reform politics.

First, I return to the legacy of Brown. Rosenberg’s judgment of small indirect effects hinges on the decision’s: low salience, measured by media coverage of the opinion itself; failure to coerce or inspire federal elite support; negligible impacts on public opinion among blacks and whites; and small impact on civil rights advocacy groups beyond the elite, legalistic NAACP. From the dispute-centered view, much of the data is of marginal relevance. The initial focus of judicial impact should be specifically on the primary parties in the initial conflict—that is, on organized whites and blacks in the South. Leading social movement scholars on the subject (many cited by Rosenberg) tell a story that not only differs a bit from Rosenberg’s but parallels that offered by dispute-oriented legal analysts....In particular, these social movement analysts document at length the significant impact of Brown on the NAACP and middle-class southern blacks, emphasizing especially the former’s crucial leadership role in mobilizing the latter for action. Sociologist Aldon Morris demonstrates in his outstanding book, for example, that NAACP local activists “were the leaders who spearheaded the resistance of the black community.” Brown was crucial to this evolving leadership role and radicalism in two ways. First, it raised southern blacks’ hopes less by moral inspiration than by “demonstrating that the Southern white power structure was vulnerable at some points” and providing scarce practical resources for defiant action. “The winning of the 1954 decision was the kind of victory the organization needed to rally the black masses behind its program; by appealing to blacks’ widespread desire to enroll their children in the better-equipped white schools it reached into black homes and had meaning for people’s personal lives.”

Second, the increasing “pressure on the Southern white power structure to abolish racial domination” led to a massive, highly visible attack—including legal assaults as well as violent intimidation—on the NAACP itself. These reactions in turn forced a split between local, church-affiliated NAACP leaders urging more radical forms of protest action and the bureaucratic, legally oriented national organization. The result was a marked increased in both the momentum of the grass-roots protest campaign among southern blacks generally and frustration about the effectiveness of legal tactics alone. “The two approaches—legal action and mass protest—entered into a turbulent but workable marriage.”...

I offer as a second example my own forthcoming study on legal mobilization tactics in the campaign for gender-based pay equity (or comparable worth) reform.1 Grounded in an intensive study of a dozen pay equity campaigns and more than 150 in-depth interviews with activists around the nation, my dispute-centered analysis reaches conclusions startlingly different from Rosenberg’s. The Hollow Hope does not provide a comparably exhaustive study of this specific legacy, it is true.2 Rosenberg does, however, invoke secondary sources to register some fairly strong judgments. His analysis begins typically with the courts, noting that in 1981 “the Supreme Court gave the green light to comparable-worth litigation” that challenges widespread patterns of gender-based job segregation and wage discrimination. He then argues that court actions were ineffective in two ways. First, “despite litigation, where comparable worth policies have been instituted, they have been the result of collective bargaining and government action, not litigation.” Moreover, despite judicial victories on wage discrimination, the overall patterns of differential earnings between men and women have changed little during the last 30 years. Hence his conclusion: “Litigation has failed to end discrimination....Cases were argued and won but, litigants aside, little was accomplished.”...

...[M]y study suggests that Rosenberg’s narrow claims discount the wide range of ways in which legal action has proved most consequential for the pay equity movement. Despite only episodic and limited success in the courts, movement actors have mobilized legal resources in highly effective ways. ... Legal tactics proved...important in battles to win employer concessions on reform demands. Rosenberg again is misleading when he argues that reforms were the product of collective bargaining and legislation rather than litigation. Both my case studies and interviews clearly demonstrated that legal leveraging tactics were a crucial component of effective negotiating activity. “We would never have gotten the plan in bargaining without those pending charges,” one local female union organizer summarized in terms repeated to me endlessly. Again, activists at all levels ranked legal action as one of the two most effective tactics for negotiating policy change. What is striking is that the overwhelming percentage of legal leveraging actions never reached the trial stage. In most cases, simply filing formal charges achieved the desired result; in a few cases, mere verbal threats of a lawsuit broke negotiating deadlocks. Even more surprising is that such tactics were effective for a decade in the absence of clear, consistent judicial support for the claims themselves!

The legacy of litigation proved crucial in yet other ways. For one thing, movement activists successfully constructed and justified the basic template for pay equity reform implementation on the basis of judicially approved remedies in other areas of antidiscrimination law, even though the courts themselves rarely authorized such remedies for comparable worth claims. Finally, interviews with rank-and-file activists offered striking evidence about the transformative power of “rights consciousness”—at once committed to radical legal principles and deeply critical of official lawmakers—that evolved through political struggle in which legal tactics loomed large. In sum, activist actions and testimony alike confirmed an empowering “politics of rights” virtually uncompromised by a “myth of rights.” The point again thus is not that Rosenberg’s specific claim is wrong; courts themselves did not unilaterally produce social change. But his top-down, court-centered framework overdetermines the inherent tensions between legal tactics and the grass-roots politics that he celebrates. Even if Rosenberg accorded more attention to the pay equity legacy, much of the complementary relationship I found would remain invisible to his analytical scheme. ...

Conclusion

Much of the preceding discussion has documented the limitations of The Hollow Hope. This form of critical evaluation admittedly borders on rebuking the author for not formulating the type of analysis I would prefer. But that has not been my intent. First, my assessment has tried to distinguish the many strengths of the book from its weaknesses. The strengths include an elegant analytical model, a wealth of useful data, and some sound general claims about the limited utility of litigation for advancing justice. The weaknesses include considerable overstatement regarding both the inherent ineffectiveness of legal tactics and the significance of insights regarding judicial effects provided by his top-down, court-centered analytical framework. Second, my discussion has outlined the contours of a potentially important debate among rival analytical approaches that Rosenberg largely skirts. My view is that this debate is valuable in itself as well as supportive of my arguments about the book’s limitations. ...

“Much of what the Court does, though legally significant on a national basis, is politically significant only on a local or regional basis.”

14.7 The Shepherding Of Local Public Opinion: The Supreme Court And Lamb’s Chapel

Valerie J. Hoekstra and Jeffrey A. Segal

Introduction

Much research has called into question the presumed legitimation and persuasive abilities of the U.S. Supreme Court. The modus operandi of these studies is to examine national public opinion about questions decided by the Court before and after the Court’s decision. Yet reliance on aggregate and national survey data may overlook the possibility that the Court’s influence on public opinion is more subtle than originally hypothesized. While there may be two or three decisions each year that are momentous enough to be of interest to the nation’s citizens at large, most cases only merit attention from particular constituencies, if at all. Many of these disputes are essentially local in character but receive attention from the Court because of the legal implications of the statutory or constitutional questions raised. Thus, while legal scholars might be interested in the reasons why the city of Hialeah cannot prohibit animal sacrifices, very few people outside of southern Florida will be concerned with such a decision. 

Within the community directly affected by a Court decision, and even within the surrounding area, interest and knowledge may be high enough to allow for the possibility of judicial legitimation. Yet, paradoxically, among those who hear of the decision those with lower prior interest may be more susceptible to persuasion. Such legitimation, though regionally confined, may be important for two reasons. First, by influencing citizens’ attitudes in dozens of different extended communities of varying sizes each year, the sum of the Court’s impact on public opinion might be substantially different in manner and greater in magnitude than we currently believe. This may be especially so when the Court acts as an ideologically motivated political institution with an agenda or interest in particular issue areas. Second, local legitimation could serve to limit noncompliance with Court decisions. Public officials should be much more likely to adhere to judicial decisions if the Court can convince the public of the correctness of its position. 

With this in mind, we designed a study to examine the effect of a [1993] Supreme Court decision, Lamb’s Chapel v. Center Moriches, in the local community where the case originated, Center Moriches, NY, and in the surrounding region, Suffolk County, NY. At issue in the case was the question of whether religious groups could be denied access to public facilities that secular community groups were granted. The Center Moriches school district had a policy where local groups had access to public school facilities during after-school hours. The policy was based on a New York law that lists 10 situations where outside groups might be allowed to use school facilities. Among the list of acceptable uses, it specifically prohibited the use of school facilities for religious purposes. In deciding how to use school facilities, school boards across the state were free to choose any or all of the approved uses. In its decision, the school district of Center Moriches allowed social, civic, recreational, and political groups to use the facilities, but, they specifically denied access to groups that wanted to use the facilities for religious purposes. 

In 1988, a nondenominational evangelical church, Lamb’s Chapel, asked to use the Center Moriches High School auditorium after school to show a six-part film entitled “Turn Your Heart Toward Home.” The school district, while maintaining the policy that allowed other groups to use school facilities, denied the church’s request. The school district argued that the film expressed religious beliefs, and therefore denied the church’s request to use the facilities. After the request was again denied, the church took the school district to court arguing that the school board’s denial of the request violated their First Amendment rights of free speech and assembly, free exercise of religion, establishment of religion, and the equal protection clause of the Fourteenth Amendment. The district court rejected each of the church’s arguments and the appeals court affirmed the decision by the district court. The church appealed the decision to the U.S. Supreme Court, which agreed to hear the case. The church and school board presented oral arguments in February 1993, and the Court unanimously decided in favor of the church in its decision on June 7, 1993. 

In his opinion for the Court, Justice White addressed the various First Amendment claims raised by this case. As for the free speech claim, Justice White stated that the denial of the church’s request, based solely on the perspective or viewpoint expressed in the film, violated the church’s right to free speech. There was no evidence, according to the Court, that the subject of the film, parenting and family issues, was contrary to what the school board deemed to be allowable subject matter or that it was denied on any grounds other than the religious point of view expressed in the film. In sum, the request was denied based not on the subject matter being discussed in the film, but rather on the perspective on the subject matter.

As for the [religious] establishment issue, which might possibly justify the infringement of the free speech claim, the Court found no violation. The school board’s claim that the showing of the film on school property would violate the First Amendment’s prohibition on establishment of religion was undermined by the fact that the film would not have been shown during school hours and was open to all members of the community. Furthermore, since the school allowed other groups to use the facilities, it was unlikely that anyone would perceive the school district as “endorsing” any particular set of religious beliefs and that the church would be benefited only incidentally by allowing it to show the film. In deciding cases involving religious establishment issues the Court has adopted what has become known as the Lemon test, or the three-prong test. Using this test, Justice White argued that the “challenged governmental action has a secular purpose, does not have the principal or primary effect of advancing or inhibiting religion, and does not foster an excessive entanglement with religion.” In sum, allowing the church to show its film would present no violation of the prohibition on establishment of religion that could possibly justify the infringement on the church’s free exercise and free speech rights. ...

This study examines the impact of the Court’s decision on the attitudes of residents of Center Moriches and the surrounding community. While this study examines the impact of one case in a single community, the results might better gauge the effect of Court decisions on public opinion than studies that examine the impact of those one or two momentous cases that occasionally appear on the Court’s docket. The typical Court case, like Lamb’s Chapel, does not receive much national media attention nor does it involve a highly divisive issue. Furthermore, while the communities from where cases originate may differ from one another, they share one important characteristic: the local media. Whether the local newspaper, or television news, nearly every community has a local media market, and more Americans watch the local television news than the national network news. For these reasons, we believe that the information obtained here may well apply beyond this single community. 

The Supreme Court and Public Opinion

Dahl’s (1957) pathbreaking article on the Supreme Court as a national policy-maker argues that the role of the Supreme Court in the United States is as a legitimizer of public policy.1 Followers of this approach assume that since the Court does not have at its disposal traditional political mechanisms of institutional legitimacy (e.g., periodic elections or limited tenure in office) the Court must possess some other source of legitimacy from which to draw support. Much research rests on the notion that one possible source of this support is the Court’s association with the Constitution. The basic premise of this type of research is that the public is willing to accept what is essentially an undemocratic institution due to a perception of the Court as the sole legitimate interpreter and protector of the Constitution and precious liberties. Related research suggests more psychological mechanisms, such as fulfilling security and stability needs, being perceived as procedurally fair, or as having a store of (limited) “political capital” as other possible explanations of support for the Court.

Whatever the validity of such theories, current empirical evidence casts considerable doubt on the possibility of legitimation effects. The most thorough analysis found 18 instances over a 45-year period in which national surveys asked identical or “nearly identical” questions before and after relevant Court rulings. The average shift in the direction of the Court’s decision from pretest to posttest was a bare 0.06%! These findings are consistent with findings that the public has little information about Court decisions, or suggestions that the Supreme Court is too unpopular to produce legitimation effects. One might conclude from this that the Court simply cannot influence public opinion. But before we close the book on legitimation studies, alternative explanations should be examined. 

One partial explanation for Marshall’s overall lack of findings is provided by Franklin and Kosaki (1989). They provide evidence that the structure of opinion following a decision may not necessarily be the same for all groups within the population. In their study of the effect of the 1973 Roe v. Wade decision, they examined the reaction of different groups toward different aspects of abortion policy (i.e., Catholics and non-Catholics on discretionary and nondiscretionary abortions). Those supportive of liberalized abortion policy became more supportive, while those opposed became more opposed....[Their] research is suggestive of the need to understand the potential for a range of reactions to Court decisions. While the abortion decision may be an extreme example, the salience of any case should vary considerably across different populations. For some individuals the issue of case may be very important but less so for others. The task is to understand what characteristics of a case make it salient to certain groups. 

A second possible explanation for Marshall’s findings is that the standard survey research design of judicial legitimation studies may not be ideally suited for detecting shifts in public opinion. First, “pollsters seldom pose questions to the public on cases before the Court.” That Marshall could find only 18 matches in 45 years of predecision and postdecision surveys suggests the seriousness of this problem. Second, even when such surveys do exist, “the wording often does not match the issues at controversy” (Caldeira 1991, 305). Asking people whether abortions should be permitted is not the same as asking people whether there is a Constitutional right to abortion. Third, there are often significant lags between the original survey and the Court decision, and/or between the Court decision and the second survey. This leads to the possibility that alternative factors may be influencing opinion change. Fourth, “most of the issues before the Court simply did not excite much (national) public interest.” Fifth, little attention is paid to determining, either theoretically or empirically, which individuals should be most likely to be influenced by the Court. 

Attempting to overcome some of these obstacles, researchers have tested the legitimation hypothesis experimentally. These studies show that under certain conditions the Court potentially acts as a persuasive source of policy. When subjects in these experimental studies are provided with information about Court decisions, the Court exerts a persuasive influence on attitudes toward the issues involved. However, these studies fall short in explaining the conditions where these feelings are likely to occur in the “real world.” Specifically, they do not account for those occasions when the public becomes well-enough informed about decisions for there to be any impact. In sum, we believe that there might exist a more appropriate, or at least an effective alternative, way to examine the effect of the Supreme Court on public opinion. 

The Elaboration Likelihood Model of Persuasion

We begin our effort to redirect the standard methodology of judicial legitimation studies with a discussion of the Elaboration Likelihood Model (ELM) of persuasion, which is the leading existing model of attitude change in social psychology. According to the ELM, people are motivated to hold correct attitudes. Nevertheless, the amount of issue-relevant elaboration that people are willing to engage in, that is, the extent to which people think about issue-relevant arguments contained in a message, varies with individual and situational factors. At one end of the continuum, a person might give some arguments no thought whatsoever. On the other end, someone might engage in careful elaboration of every argument in a potentially persuasive message. Of particular interest to our study is that elaboration increases with personal involvement or saliency. ...

...The degree of personal saliency of an issue affects the amount of time one thinks about an issue, how much information one is likely to seek out, how susceptible one will be to persuasive opposing arguments, and ultimately how strongly and consistently one is likely to feel about an issue. If something is far removed from an individual’s life, the less incentive or motivation there is to actively gather much information, and arrive at a strongly held opinion. While such individuals might be readily subject to attitude change given new information, they are not likely to seek out or find new information. Alternatively, attitudes toward issues that are important or personally salient are generally more stable than attitudes for less important or less personally salient issues. Such individuals should be most likely to seek out information, but given constant levels of information, should be least susceptible to attitude change. Only for those people who are presented with information but have low levels of prior elaboration can we predict significant attitude change.

In the typical Supreme Court decision, personal saliency is extremely low for most individuals, e.g., those who might be questioned as part of a national survey. They may be open to persuasion but do not receive enough information to even know that the Court is considering, or has considered, such a case. For those who are part of a community directly affected by a decision, information levels might be quite high. Yet to the extent that the issue is extremely salient to the individual, attitude change will be difficult. In between the two extremes are individuals who live in communities surrounding those directly affected by the Court decision. Salience might be higher for these people than for those in the nation at large, but it will not be as high as it is for those in the affected community. Moreover, those who live in surrounding communities are far more likely to receive information on the Court decision than will those in the rest of the nation. Local television or newspapers are obvious sources of such information. Thus, we expect greater attitude change for those in surrounding communities than for those directly affected by the decision. 

Research Design

* * *

During the months of March, April, and May 1993, we interviewed a sample of Long Island residents. Since our primary interest involved the effect of local salience on opinion change, we took a random sample of Center Moriches residents and another random sample of Suffolk County residents. We initially interviewed a total of 212 residents, for a response rate of 64%. We were primarily interested in collecting data from as many individuals as possible, so we continued to call until the Court announced its decision. We benefit from the Court’s tendency to announce a large portion of their decisions at the end of the term. ...

Immediately following the decision in June 1993, we began the second wave of the study, attempting to contact those respondents who participated in the initial study. We used the first names and birthdates in the first wave to ensure we were contacting the same individuals. During the first wave we did not inform the respondents that we intended to recontact them, to ensure that we did not heighten their awareness or cause them to pay closer attention than they otherwise would to any of the issues we presented them....[We] attempted to contact as many of our respondents as possible and were successful in reaching 110 or 51% of them. [The Appendices contain copies of the surveys.]...

Before we turn to the results of the study, we show in Figure 1 our expectations for the two geographic samples (Center Moriches and Suffolk County) in terms of the theoretical expectations previously discussed. As Figure 14.2 shows, we expect residents of both Center Moriches and Suffolk County to exhibit high levels of awareness of the Court’s decision. While we expect those who reside in Center Moriches to be among those who are aware of the decision, they should, nevertheless, be resistant to the persuasive argument presented by the Court. On the other hand, we expect those who reside elsewhere in Suffolk County to be more susceptible to the persuasive messages contained in the Court’s decision than those for whom the case is more personally salient. 

Results

The results of our analysis dramatically confirm our first hypothesis, that the proximity of the issue to one’s daily life and encounters will affect the Court’s ability to attract attention to its activities. Here awareness is measured as the respondent’s ability to recall correctly (in an open-ended format) how the Court decided (following a question asking whether the respondent had heard anything about the issue). 

We find the general level of awareness for our samples, in light of previous research on the public’s awareness of the activities of the Court, to be nothing less than astounding. Nearly 85% (84.6) of our Center Moriches sample correctly identified how the Court had ruled. The same is true of residents from Suffolk County, a suburban/metropolitan area with more than 1.4 million inhabitants. Nearly 85% (84.7) of these respondents were able to identify correctly how the Court had ruled. Moreover, judging by the fact that none of our respondents stated incorrectly the result of the Court’s decision, we believe there to have been very little guessing among those who correctly stated the Court’s decision. This leads us to conclude, that at least following the announcement of the decision, the local public, broadly defined, does have a very good understanding of at least some of the work done by our highest Court. Though we have no similar data for a national sample, we do not believe that similar levels of awareness would be found in such a study just as we are convinced that Suffolk County residents would not be so well informed of a Supreme Court case originating in some other part of the country. 

We are confident that at least in terms of general awareness, locality of the case is important. However, we found no significant differences between our two samples in terms of awareness, indicating that such a finely drawn line between the two samples may not be reflective of exposure to information about the case. Much of the explanation, we believe, is due to the saturation coverage the Court’s decision achieved in the local media that serve Suffolk County. Newsday, the only daily paper devoted exclusively to a Long Island audience, gave the decision front page coverage. So did The New York Times. The decision was the lead story on News 12 Long Island, the only television news show devoted exclusively to a Long Island audience. Finally, the story was prominently featured by New York City’s three network affiliates, all of which reach Suffolk County and Center Moriches. As exposure to the case did not vary in terms of news coverage between Suffolk County and Center Moriches, we would not necessarily expect the levels of awareness to differ all that dramatically. Center Moriches residents might be more likely than Suffolk County residents to actively seek out information, but the media presented enough information to allow enormous passive learning for those less directly involved in the case. 

To verify our assumption that proximity of the case to one’s geographic community increases the availability of information about the case, we surveyed more than 30 major newspapers across the nation. Our assumption proves quite valid. Only two other newspapers in the nation, The Washington Post and The Wall Street Journal, devoted any space to the case. We are confident that this lack of attention to the case is also true of local television newscasts throughout the nation since they tend to be even more parochial in their coverage than are newspapers.

Given the high levels of information that existed on Long Island, we might find attitude change in Center Moriches where elaboration should be high but persuadability low, but clearly expect to find it in the rest of Suffolk County. If change exists in both areas it should be greater in the county than in the town. Our results are as follows. In Center Moriches, 53.8% of respondents switched their position following the Supreme Court decision. Of these, 60% switched toward the position taken by the Court, while 40% switched away from the Court’s position. In terms of mean levels of support for the Court’s position, Center Moriches residents showed virtually no change. As presented in Table 1, their average position on our 7-point scale [explained in the table note] moved from 2.68 to 2.58. The difference is not significant.

In the rest of Suffolk County, on the other hand, we find stronger evidence of attitude change. We find that 55.3% of Suffolk residents registered different opinions from the pretest to the posttest: 80.8% were in the direction of the Court’s decision while only 19.2% were against the direction of the Court’s decision. The mean level of support for the town’s position dropped from 3.20 to 2.45 on our 7-point scale. The difference is statistically significant....

Discussion and Conclusion

We examined the legitimation capabilities of the Supreme Court in the town that gave rise to the dispute and in the surrounding county. Consistent with the Elaboration Likelihood Model of persuasion, we find that the more immediate the situation is to one’s personal life, the less likely one is to defer to the judgment of some other source, even one thought to be highly credible. While the outcome of the decision has much more bearing on those individuals in the immediate community than those residing in other communities on Long Island, residents of the local community presumably spent more time thinking about the case and/or discussing the case with friends and neighbors, thereby crystallizing their opinion before the Court had the opportunity to change their minds. 

There is a substantial literature that views public reaction to be vital to the implementation of Court decisions (see Rosenberg 1991)2 for the implications of public reaction on...[the] desegregation cases). If the Court can create shifts in public opinion in the direction of its decisions, questions of noncompliance could become less problematic. Additionally, questions of compliance and impact have typically focussed on momentous decisions of the Court. Much of what the Court does, though legally significant on a national basis, is politically significant only on a local or regional basis. An analysis of the routine decision making of the Court may be far more enlightening as to the Court’s role in our society than studies of momentous decisions might be....

Appendix

Survey Before the Court Handed Down the Decision 

1.
How many days in the past week did you watch the news on TV?

2.
How many days in the last week did you read a daily newspaper?

3.
Do you feel that a religious group ought to be allowed to use public school facilities after school hours if other community groups are allowed to use the facilities, or do you believe that a church should not be allowed to use the school facilities?


(1) should be allowed


(2) should not be allowed


(3) [DON’T READ] unsure

4.
Do you hold this opinion very strongly, strongly, or not so strongly?

5.
Do you feel that a state ought to pay for a sign language interpreter for a deaf student attending a Catholic school, if deaf students attending public school are provided with one at the state’s expense, or do you believe that the state should not have to pay?


(1) should pay


(2) should not have to pay


(3) [DON’T READ] unsure

6.
Do you hold this opinion very strongly, strongly, or not so strongly?

7.
Do you feel that individuals accused of crimes should be subjected to higher penalties if it can be shown that the victim was chosen because of his or her race, religion, color, disability, sexual orientation, national origin, or ancestry, or do you believe that the penalty should not depend on who the victim is?


(1) should have higher penalties


(2) should not have higher penalties


(3) [DON’T READ] unsure

8.
Do you hold this opinion very strongly, strongly, or not so strongly?

9.
In general do you approve or disapprove of the way the Supreme Court is handling its job?


(1) approve


(2) disapprove


(3) [DON’T READ] DK/NA

10.
Do you approve/disapprove very strongly, strongly, or not strongly?

11.
What is your race?


(1) White


(2) Black


(3) Hispanic


(4) Asian


(5) Other/declined to state

12.
Is your religious preference Protestant, Roman Catholic, Jewish, or something else?


(1) Protestant


(2) Roman Catholic


(3) Jewish


(4) other


(5) none

13.
Do you go to a Church/Synagogue every week, almost every week, once or twice a month, a few times a year, or never?

14.
Do you consider religion to be an important part of your life, or not?


(1) yes, important


(2) no, not important


(3) DK/NA

15.
So far as you and your family are concerned, would you say that you are pretty well satisfied with your present financial situation, more or less satisfied, or satisfied at all?


(1) pretty well satisfied


(2) more or less satisfied


(3) not satisfied at all


(4) DK/NA

16.
Do you currently have any children attending public school?

17.
Do you currently have any children attending private school?

18.
What is the highest grade of school or year of college you have completed?

19.
Generally speaking, do you consider yourself a Republican, a Democratic, or an Independent?

20.
Would you call yourself a strong Republican/Democrat or a not very strong Republican/Democrat?

21.
Do you think of yourself as closer to the Republican Party or to the Democratic Party?


(1) closer to the Republic Party


(2) neither [DON’T READ]


(3) closer to the Democratic Party

22.
Generally speaking, do you consider yourself to be liberal, conservative, or moderate?

23.
Would you call yourself a strong liberal/conservative or a not very strong liberal/conservative?

24.
Do you consider yourself to be more liberal or more conservative?


(1) more liberal


(2) more conservative


(3) [DON’T READ] neither

25.
Will you please tell me just your first name?

26.
What year were you born in?

27.
What town do you live in?

28.
M/F

Survey After the Court Issued Its Decision

1.
How many days in the past week did you watch the news on TV?

2.
How many days in the last week did you read a daily newspaper?

3.
Do you feel that a religious group ought to be allowed to use public school facilities after school hours if other community groups are allowed to use the facilities, or do you believe that a church should not be allowed to use the school facilities?


(1) should be allowed


(2) should not be allowed


(3) [DON’T READ] unsure

4.
Do you hold this opinion very strongly, strongly, or not so strongly? We understand that not everyone has the time or interest to follow everything which occurs in the news. However, we are interested in knowing whether or not you recall hearing anything recently about this issue?


(1) mentions Court


(2) doesn’t recall

5.
Do you happen to remember how the Court decided the case?


(1) remembers


(2) doesn’t remember

6.
How did they decide the case?


(1) recalls correctly


(2) recalls incorrectly

7.
Do you consider religion to be a very important, important, or not such an important part of your life?


(1) very important


(2) important


(3) not so important
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Table 1. Network Newscast Presentation of Docketing Decisions,

1989 Term (Percentages in Parentheses)


Supreme Court Docketing Decision


Certiorari grant
Certiorari denial

Number of stories
13
29

Number of cases
7
18

Presented as cert grant
13 (100)
0

Presented as cert denial
0
7 (24.1)

Presented ambiguously
0
8 (27.6)

Presented as merits decision
0
14 (48.3)

Presented “accurately”
13 (100)
7 (24.1)

Reprinted with permission from Extensions, a publication of the Carl Albert Congressional Research and Studies Center, Spring 1984. All rights reserved. Louis Fisher is a specialist in American national government in the Congressional Research Service of the Library of Congress
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Figure 1. Susceptibility to Persuasion by Awareness and Salience
for the Two Samples

TABLE 1. Distribution of Opinion by Region


Center Moriches
Suffolk County

Pre
2.68
3.20

Post
2.58
2.45

Change
.10
.75

standard error
(.13)
(.29)


ns
p ,.05

N 5
(65)
(44)

Note: Cell entries are means.

Pre- and post-opinion are the measures of support for church use of school facilities, where 1 indicates “very strongly agree” and 7 indicates “very strongly disagree.” Change is the difference between pre- and post-opinion measures, where a positive score indicates change in the direction of the Court’s ruling.

2[See Reading 14.5.—Eds.]

