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The retirement of Justice John Paul Stevens has given Supreme Court watchers the opportunity to dissect his role on the Supreme Court.  News accounts have variously described him as the leader of the liberal wing of the Court (e.g., “one of its most reliably liberal members during his nearly 35-year tenure” [Stolberg and Savage 2010]), possessed with an ability to build consensus on the Court (“But a bigger loss for liberals . . . will be Stevens’s skills at building majorities” [Barnes 2010]), and holding the important position of senior associate justice since 1994 (“he has used that power with patience and skill to forge and maintain alliances in major liberal victories”[Liptak 2010]).  Some commentators have questioned whether any justice will be able to replace Justice Stevens: “the absence of Justice Stevens’ leadership, his ability to build coalitions along people with very different ideas about things, will be something that will be hard to replace in the short term” (Mears 2010).  Implicit in this description of Justice Stevens is his influence on the Court.  Similar comments were made at the retirement of another justice: Lewis Powell.  As Blasecki (1990, 530) put it, “Commenting on Powell’s center position on an ideologically divided Court, columnist Anthony Lewis emphasized the Justice’s moderating and unifying influence: ‘in the search for unity Lewis Powell will be a difficult justice to replace.’“
Political scientists have been fascinated with the question of influence on the Court.  We have studied the role of leaders on the Court (Danelski 1968; Kobylka 1989), swing voters (Blasecki 1990; Schmidt and Yalof 2004), and agenda-setters and median justices (Bonneau, Hammond, Maltzman, and Wahlbeck 2007).  Judicial scholars have studied the deliberative process where justices influence others in the course of opinion formation from conference voting (Maltzman and Wahlbeck 1996), opinion assignment (Slotnick 1979), bargaining and compromise (Murphy 1964; Epstein and Knight 1998), and coalition formation (Maltzman, Spriggs, and Wahlbeck 2000).  One conclusion stands out: scholars believe that justices have the capacity to influence their colleagues.  There is disagreement, however, on the source of this influence. Is it a function of the justice’s ideological views or is it a function of the justice’s position within the Court?
We use here a new data source to test these longstanding questions of influence: the interaction patterns of justices.  Using a database of all interactions among justices during the Burger Court (Wahlbeck, Spriggs, and Maltzman 2009), we isolate the interaction that was private, that is, the correspondence and opinion drafts that were not copied to the Conference (as the Court calls the group of sitting justices).  We also examined all communications containing suggestions for an opinion author or expressing reservations with an opinion draft.  Network analysis of the interaction patterns reveals justices who are reaching out to their colleagues, thereby seeking influence on the Court.
Influence on the Supreme Court
What constitutes influence on the Supreme Court?  Who is influential? The typical account of Supreme Court decision making begins with the assumption that the Court is a policy making institution and justices are policy motivated (Peltason 1955; Pritchett 1948).  Of course, it is conventional wisdom to expect justices to support case outcomes that advance their policy preferences.  As Rohde and Spaeth (1976, 72) put it, “each member of the Court has preferences concerning the policy questions faced by the Court, and when the justices make decisions they want the outcomes to approximate as nearly as possible those policy preferences.”  The role of policy preferences is amplified given the policy consequences of the Court’s product.  This is seen most clearly in the reaction of Congress and the president to Court decisions, as when they seek to reverse a decision through legislation (Clark and McGuire 1996)
In this decision-making environment where a premium is placed upon policy outcomes, one might reasonably expect leaders of that institution to guide policy to their favored position.  Given the equity among justices, where each justice holds one vote and associate justices are “as independent as hogs on ice” (Rehnquist 1976, 637), the chief justice has only a few tools to exercise influence as the Court’s leader.  Many of these tools relate to structuring the agenda.  Danelski (1968) argues that the chief justice’s influence over the agenda can be seen at several stages: certiorari with the formation of the discuss list, at conference where he can orient the discussion by virtue of speaking first, and by making opinion assignments.
  Agenda-setting influence is most evident as the chief justice (or other justice) exercises task leadership, as opposed to plying social leadership.  A task leader “makes more suggestions, gives more opinions, orients the discussion more frequently, and successfully defends his ideas more often than others” (Danelski 1968, 151), while a social leader who “relieve[s] tension and show[s] solidarity and agreement” (Danelski 1968, 152).
Since voting on the Court is susceptible to cycling, these agenda-setting tools can be valuable in structuring the choices facing the Court.  This allows the Court’s leaders to minimize the damage to their policy interest when not residing firmly in the conference majority (Epstein and Shvetsova 2002).  It can be done in at least two ways: proposing alternate dispositions and assigning the majority opinion to a person who supports the chief’s position.  Both of these agenda-setting powers are available through assignment prerogatives to the chief justice and the senior associate justice.  The chief justice can attempt to change the likely outcome, when it is unfavorable to his or her preferences, by proposing an alternate disposition.  This might minimize the chief’s policy loss by inserting into the debate an outcome that other justices view as preferable to an outcome less acceptable to the chief (see, e.g., Wahlbeck 2006).  Leaders also exercise agenda-setting power by assigning the majority opinion (and perhaps the dissenting opinion – see Cook 1995) to a justice who is ideologically allied, especially in salient cases (see, e.g., Maltzman and Wahlbeck 2004).  The assignment is so valuable because the assigned author possesses proposal-making powers.  The power of these agenda-setting tools is evidenced in the efforts of the Court’s leaders to vote with the majority at conference, which leads the chief and the senior associate justice to pass in the face of uncertainty (Johnson, Spriggs, and Wahlbeck 2005).
Influence does not simply reside with the Court’s leaders.  Justices can influence their colleagues through the course of the opinion writing process.  The author’s need to gain majority support for an opinion in order to speak for the Court gives justices leverage over opinion authors until the opinion acquires a fifth vote (see Maltzman, Spriggs, and Wahlbeck 2000, chapter 5).  Justices then deploy a series of tactics in an effort to move the opinion closer to their policy preferences (Murphy 1964).  A justice, for instance, may send an opinion author a memo making a suggestion to or pointing out a problem with the draft opinion (Spriggs, Wahlbeck, and Maltzman 1999).  The author then has the discretion to follow the suggestions or accommodate those concerns; generally, the author will accommodate justices whose support is necessary to forming a majority coalition – especially those who voted with the author at the conference discussion (Wahlbeck, Spriggs, and Maltzman 1998).  In this way, justices may exert influence on the policy content of the Court’s opinion.
In fact, justices often seek to influence newly appointed justices.  Justice Harry Blackmun made a practice of sending new justices a note asking for an autographed copy of their first opinion.  He wrote to William Rehnquist in Schneble v. Florida (1972), “Inasmuch as this is your first published opinion for the Court, would you do me the honor of autographing the enclosed so that my great-grandchildren may be proud of it a century hence.”  While there is a debate over whether newly named justices may be more susceptible to influence, justices may act as though that folklore is true.  For instance, Justice William Brennan allegedly sought to sway Blackmun away from the conservative bloc.  It has been said that Brennan would share his ideas with Blackmun on troublesome legal questions, which one clerk called Brennan’s “cultivation of Harry project” (Woodward and Armstrong 1979, 429).  So, more junior justices may be the subject of more interactions aimed at swaying their votes and attitudes.
Despite the attention paid to junior justices, one justice’s views are perceived as especially dispositive: the median justice.  Some have suggested that the median justice can get whatever policy she or he wants.  Black wrote, “if all members voted as we have supposed, the motion adopted by the committee would be that corresponding to the median” (1948, 29).  Current analysts concur: “Once the median is proposed, no other proposal will beat it, and it becomes the outcome” (Spiller 2000, 943).  This has led judicial scholars to lavish attention on the so-called swing voter.  Blasecki (1990) reviews the literature examining swing voters, including the view that this voter resides between two blocs of voters, susceptible of supporting either bloc (although she finds that Powell did not control the deciding vote on the Court).  Schmidt and Yalof (2004) alternately argue that a swing voter could “veer” from his or her natural bloc in a subset of cases, as they find Justice Kennedy did in speech cases.  Given either definition, other justices may perceive that the median justice has the ability to control the outcome.
We consequently expect to find that justices who hold leadership positions (i.e., the chief justice and the senior associate justice) will exercise greater influence over their colleagues.  We also expect that justices who are relatively new to the Court might be the subject of more attempts at influence.  Finally, we expect that justices who find themselves closer to the median justice will be more influential by virtue of their ideological position.
Data and Methods

How does one examine influence?  Several different tacks have been taken in recent years.  Scholars examine the choices that justices make, including the decision to join a majority opinion (Bonneau, Hammond, Maltzman, and Wahlbeck 2007), the decision to accommodate a justice who expresses a concern with an opinion draft (Maltzman, Spriggs, and Wahlbeck 2000), and the assignment of opinions (Lax and Cameron 2007).  We propose, instead, to examine the interaction patterns among the justices.  This has a rich tradition in sociology.  Their studies have explored friendship patterns (Okada 2010), hiring practices in academic units (Burris 2004), citation of scientific literature (Hargens 2000), and many others.  Implicit in these studies is that power is relational (Hanneman and Riddle 2005).  Actors with more ties have greater influence: “Prominent actors are those that are extensively involved in relationships with other actors” (Wasserman and Faust 1994, 173).  Network scholars assume interaction provides actors with better information, greater awareness, and higher susceptibility to influencing or being influenced by others (Knoke and Yang 2008, 5). 

In his work on Supreme Court leadership, Danelski (1968) references social network theory.  Although Danelski linked influence with likeability and esteem, he suggested the utility of network analysis: “Applying sociometry to the personal documents of Justices, the social structure of the Court can be diagrammed, and the various relationships … emerge: the ‘isolated individual’ (McReynolds, ca. 1921-1926), the ‘star’ or greatly preferred member (Taft, 1921-1930), etc.” (Danelski 1968, 149).  Even the concepts he proposes, other than the more subjective likeability and esteem, is embedded in social network theory.  As he puts it, the task leader, who will have heightened influence, is defined by his or her interaction patterns.  The task leader, one will recall, makes more suggestions and voices opinions more frequently than others.
Consequently, we analyze the interactions among justices to gauge their influence. We used data derived from the papers of retired Burger Court justices, including Justice Hugo Black, William Douglas, John Harlan, William Brennan, Thurgood Marshall, Harry Blackmun, Lewis Powell, and William Rehnquist (Wahlbeck, Spriggs, and Maltzman 2009).  These data include all written interactions among the justices during the course of deliberations on cases before the Court.  In all, there are 48,524 documents, including draft opinions and memorandum regarding opinions.  These data record information about the author of each communication as well as the recipient of the document.
  
For our purposes, we examine two types of documents.  First, we study private correspondence that was not sent to all sitting justices, assuming that these are written with the purpose of influencing the course of deliberation or private influence.  There were 4,612 documents sent privately to justices -- on average these documents were sent to 1.5 justices.
  These documents were sent in 1,044 cases.  These private documents, as seen in Table 1, pertain to several types of actions: memos regarding dissent assignments, opinion drafts, suggestions to an opinion, and the opinion author’s responses.  The modal private correspondence was a suggestion made to an opinion draft, and three justices account for over 50% of these memos: Lewis Powell, Harry Blackmun, and William Brennan.  Dissent assignments are usually made in the form of private correspondence among the conference dissenters before the majority opinion draft is circulated.  Nearly 60% of the memos expressing the intent to write an opinion are letters from a justice agreeing to write a dissent.  This is also evidenced in the administrative memos where almost 45% of that correspondence is generated by the senior justice in the conference minority to assign a dissent.  
[Insert Table 1 About Here]


Second, we identify memos, including those copied to the Conference, that express concern with an opinion draft.  On occasion these memos make concrete suggestions for changes in the opinion and sometimes a justice states that accommodation is prerequisite for joining the opinion.  These memos, which were addressed to an opinion author, may have been sent to the entire conference or to the author privately.  There were 4,385 memos in 1,520 cases making suggestions or expressing concerns, sometimes explicitly as a condition of joining the opinion.
  The network data that we will present do not include justices who simply received a copy of the correspondence.
Network Measures of Centrality


Network analysis examines relations or ties among actors.  Actors could be people, organizations, or even nations, and the ties might be undirected where there is mutual interaction or directed where one actor transmits and the other receives.  The tie can be characterized as either binary or valued.  A network, then, is a structure composed of actors who may be connected by a set of relations (Knoke and Yang, 2008, 8).  The actors are characterized as nodes that are connected by ties, but it is not assumed that all nodes will be connected.  These ties are represented by adjacency matrices, which summarize relationships among network actors. 

In our data, the network is first comprised of justices who are tied to other justices by private exchanges during the opinion-writing process.  These actors, the justices, are thus connected by directed relations where one justice initiates the interaction by sending a document (e.g., draft opinion or memo), while the other actor receives it.  Since the justice who receives a document may not respond with another document, the adjacency matrix is asymmetric.  These data, adjacency matrices, are not cross-sectional data, containing information on each justice in each case and whether there was interaction.
   Instead, the data here summarize the interactions among justices: each row reflects the number of communications initiated by a justice, while the columns reflect the number of documents received by each justice.  Table 2 presents the adjacency matrix for the 1979 OT, as an example.  There is displayed data on interactions, including the record of Brennan sending Marshall 28 documents, while Marshall reciprocated with four documents.
[Insert Table 2 About Here]


Network researchers have developed several measures to capture the influence of individuals in social interactions.  One of these, which will prove useful to our analysis here, is centrality.  Measures of centrality capture the extent to which a node has connections with a number of other nodes (Scott 2000, 83).  Degree centrality is one such measure (Wasserman and Faust 1994, 178).  It indicates the number of connections that an actor possesses since it is premised on the idea that people with “more connections are more likely to be powerful because they can directly affect more other actors” (Hanneman and Riddle 2005).  Others have corroborated this presumption that “the leadership role typically devolves upon the individual in the most central position” (Bonacich 1987, 1170).


In a directed network, such as our data, there can be both outdegree -- the number of ties initiated by an actor -- and indegree -- the number of ties that an actor received.  In Table 2, which displays the 1979 OT private interactions, Justice Powell is the most central actor on the Court, measuring this as either generating or receiving interactions.  Figure 1 presents a sociogram of the private correspondence network in the 1979 OT.  Each justice is represented by a node with the directed lines between nodes representing the interaction patterns.  The size of the node and the thickness of the lines are weighted by the amount of interaction initiated by each justice.  Thus, one can see by the size of the node that Powell initiated more interaction than any of his colleagues, and the thickness of the lines demonstrate that Powell had more interaction with Chief Justice Burger and Justices Rehnquist and Stewart.  In contrast, Brennan’s numerous interactions were directed at another set of justices – Marshall and Stevens.
[Insert Figure 1 About Here]

Degree centrality measures of private interactions vary widely over the course of the Burger Court.  The average outdegree is 46.3 with a standard deviation of 35.6.  The highest number of outdegrees is 165, which corresponds to the number of interactions initiated by Justice Brennan in 1981 OT.  The lowest mark was Justice Marshall’s two in 1970 OT.  The average indegree was also 46.3, although with a standard deviation of 22.1.  The recipient of the most interaction was Justice Powell in 1981 OT, whereas Justice Douglas received only seven interactions in 1974 OT.  Figure 2 presents the average centrality for each justice on the Burger Court and Figure 3 presents the average centrality for each term.

[Insert Figures 2 and 3 About Here]


Degree centrality measures of a justice’s suggestions also vary across justices and the terms spanned by the Burger Court.  The average degree centrality measure for suggestions was about 29.  Powell led the way in making suggestions with his 95 memos during the 1982 Term, while Marshall trailed the field with only one in 1979 and 1983 Terms.  Representing the receiving end, indegree centrality was highest for Powell (84) in the 1981 Term, and Black received only one in the 1970 Term.  Figure 4 presents the average outdegree centrality and indegree centrality for each justice.  There was also variance across terms in the amount of suggestions flowing between justices: the high point was the 1982 Term with 424 suggestions, which stands in contrast with the 1969 Term when there were only 114 suggestions.  Figure 5 presents the annual fluctuations in outdegree centrality.
[Insert Figures 4 and 5 About Here]


A second measure of centrality is premised on the assumption that connections are not equal.  A person with connections to isolated actors may be less central than a second person with ties to well-connected actors.
  Bonacich (1987) proposes a power measure that is a function of the status assigned to the actor’s connections.  A positive value of this parameter reveals that a person’s status increases positively by connections to high-status actors (Bonacich 1987, 1171), while a negative value indicates that “power comes from being connected to those who are powerless.”  The intuition of the latter is that isolated individuals have few options.  In the exchange of information, Bonacich argues, one expects that the system will be positive, although in contrast it could be negative when an exchange of goods is zero-sum (with one exchange precluding another).   Figure 6 displays the average power of private interactions for each justice on the Burger Court.  Figure 7 displays the same measure for suggestions.
[Insert Figures 6 and 7 About Here]

Explaining Justices’ Influence

Taking these measures of centrality, we seek to explain (in this first cut at the data) whether influence is driven by organizational position or ideological views.  The data contain an observation for each justice in every term of the Burger Court.  We identify observations associated the chief justice and the senior associate justice.
  We also identify justices who are freshman (that is, within their first two years of service on the Court).  To measure ideological views, we measure the absolute distance between a justice’s ideological position and the median justice on the Court.  These data are obtained from Martin and Quinn (2009).

Examining first the justices’ influence over other justices, as captured by the two centrality scores for private interactions (outdegree centrality and power centrality), we find that leadership positions bolster the influence of Chief Justice Burger and the various senior associate justices.  As presented in Table 3, we estimated a Poisson regression for outdegrees since it is effectively a count of interactions initiated by a justice.
  For both Chief Justice and SAJ, the coefficient is positive and statistically significant.  Chief Justice Burger was expected to initiate about 50.0 exchanges with other justices during a term, and the senior associate justice was expected to initiate about 87.4 exchanges with his colleagues.  This stood in contrast to the 40.2 interactions of other justices.  Ideological distance is in the expected (negative) direction, but it falls well short of statistical significance.  A similar outcome is reached when using power centrality as the dependent variable in an ordinary least squares regression.  The predicted power centrality measure for justices not in leadership positions was 2.2, while the chief justice had an expected power centrality score of 2.8 and the senior associate gained a 4.1 expected power score.  
[Insert Table 3 About Here]


A different story emerges when we examine suggestions: leadership positions do not explain a justice’s influence.  Both outdegree centrality and power centrality are explained solely by the justice’s ideological position.  The closer one is to the median, the more influence the justice has over the Conference.  For justices other than the chief and the senior associate, the expected power centrality score is 2.6 when distance is set at the mean of 1.7.  This increases to 3.2 when the justice holds the median position and drops to 0.7 when the justice is ideologically extreme.  A similar result holds for outdegree centrality where one expects a score of 28.2 when at the average ideological position, but 35.8 for the median.
We do not find support for the view that a junior justice’s colleagues would seek to influence him or her by sending either private interactions or suggestions.  Indeed, the direction of the relationship is the opposite of the hypothesis when examining indegree centrality.
Conclusion


In this paper, we introduce network measures of influence for justices on the Supreme Court.  Using data derived from interaction patterns – both private interactions and suggestions sent to an opinion author – we calculated centrality measures.  These measures assume that influence is derived from interactions among actors.  This gives us some purchase on the question of whether justices at the median or justices who hold leadership positions are more influential.  We find a divergence between the types of interaction.  Interactions containing suggestions reveal that the median justice is in an advantageous position.  Here, where the policy content of an opinion is being discussed, the identity of the justice making the suggestion is accentuated.  In contrast, in private communications, including coordination of positions among coalition members (in such cases as dissent assignments), justices holding leadership positions prove to be more influential.  We, however, do not find support for the hypothesis that senior justices will seek to influence freshman justices.

As this project progresses, I anticipate developing a more full model of influence.  Reasonable explanations could focus on the dynamics of change – what role does Court composition have on interaction patterns?  As conservatives gained seats on the Burger Court, did they gain greater influence or did justices in the minority seek to offset their voting deficits through increased communication?  These measures of centrality also could be used in unraveling the dynamics of preference change among justices.  Does interaction lead or follow preference change by justices?  In practical terms, did liberal justices communicate with Justices Blackmun or Stevens before their behavior shifted to the left or did interaction patterns shift after these justices’ behavior changed?
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Table 1.  Frequency of Actions in Private Correspondence
	Type of Action
	Frequency
	Percent of Private Documents

	Opinion Drafts
	157
	3.4

	Will Write Opinion
	500
	10.8

	Join Opinion
	680
	14.7

	Suggestion to Opinion
	1,675
	36.3

	Wait on Another Opinion
	124
	2.7

	Administrative Matters
	831
	18.0

	Withdraw Opinion
	18
	0.4

	Response from Opinion Author
	1,211
	26.3

	Memo about Vote
	105
	2.3

	Total
	5,301
	


Note: Since these categories are not mutually exclusive, the number of documents falling within each category is more than the 4,612 documents.  The percentage is based on 4,612 documents.
Table 2.  Adjacency Matrix for Private Interaction in the 1979 Term
	Justices
	WEB
	WJB
	PS
	BRW
	TM
	HAB
	LFP
	WHR
	JPS
	Total

	Burger
	0
	3
	2
	1
	2
	15
	23
	6
	4
	56

	Brennan
	2
	0
	8
	13
	28
	13
	15
	0
	16
	95

	Stewart
	3
	3
	0
	3
	3
	4
	12
	7
	2
	37

	White
	0
	2
	0
	0
	2
	1
	3
	0
	1
	9

	Marshall
	0
	4
	2
	2
	0
	3
	1
	1
	1
	14

	Blackmun
	10
	9
	6
	5
	9
	0
	3
	7
	8
	57

	Powell
	29
	10
	24
	10
	5
	3
	0
	25
	15
	121

	Rehnquist
	5
	1
	3
	3
	0
	7
	12
	0
	3
	34

	Stevens
	4
	8
	5
	2
	3
	6
	15
	3
	0
	46

	Total
	53
	40
	50
	39
	52
	52
	84
	49
	50
	469


Table 3.  Regression of Centrality Measures
	Variable
	Private Interaction - Outdegree
	Private Interaction – Power Scores
	Suggestions - Outdegree
	Suggestions – Power Scores

	Chief Justice
	.219 (.106) *
	.623 (.265) *
	-.160 (.103)
	-.335 (.278)

	SAJ
	.777 (.209) **
	1.904 (.566) ***
	.262 (.186)
	.476 (.332)

	Ideological Distance
	-.034 (.045)
	.022 (.130)
	-.141 (.033) ***
	-.314 (.065) ***

	Constant
	3.751 (.093) ***
	2.168 (.207) ***
	3.577 (.068) ***
	3.177 (.160) ***

	Number of Observations
	152
	152
	152
	152

	Wald Chi-Squared
	66.79 ***
	
	22.52 ***
	

	F Statistic
	
	6.79 ***
	
	8.65 ***

	Pseudo R2
	.128
	.142
	.082
	.140


Figure 1. Network Sociogram for Private Interaction in the 1979 Term
[image: image1.jpg]



Figure 2.  Mean Centrality for Private Interaction by Justice
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Figure 3.  Average Outdegree Centrality for Private Interaction by Term
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Figure 4.  Average Centrality for Suggestions by Justice
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Figure 5.  Average Outdegree Centrality for Suggestions by Term
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Figure 6.  Mean Power Centrality Scores for Private Interaction by Justice
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Figure 7.  Mean Power Centrality Scores for Suggestions by Justice
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� Danelski (1968) actually discusses the formation of the special list, or what others have called the “dead list,” but the Chief Justice also exercises over the discuss list (see Schoen and Wahlbeck 2006).


� The data also include the date of the correspondence and a coding of the content of each document, although we do not use those variables in this analysis.


�� We possess private memos if either the sender or the recipient has made public their papers.  Currently, a majority of Burger Court justices have opened their papers, leading us to believe that we have secured many, if not most, of this private correspondence.


� This does not include memos sent from the opinion author responding to the suggestion.


� This means that we are not seeking to explain the cases in which a justice is more likely to send or receive a document.  Thus, we are unable to determine whether an author or the median justice in a specific issue area is more likely to be influential.


� We used UCINET 6 to calculate the statistics described here.  


� There has been a debate over whether ties to well-connected actors makes one more or less powerful (Bonacich and Lloyd 2001; Hanneman and Riddle 2005).  One can set a parameter that allows the statistic to reflect those assumptions.  Here, I am agnostic on whether one is advantaged by ties to isolated or well-connected actors, allowing the parameter to take the value of zero.


� Hugo Black was the senior associate justice in 1969-1970, who was followed by William Douglas in 1971-1974 and William Brennan in 1975-1985.


� Since there are multiple observations for both justices and terms, we estimate the models reported here with robust standard errors.





